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ADVERSARY COMPLAINT

TO THE HONORABLE COURT
Come now Plaintiffs, through the undersigned attorney, who respectfully state, pray, and

request as follows:

I. JURISDICTION AND VENUE

This Court has federa jurisdiction over the subject matter of this Adversary Complaint
pursuant to 28 U.S.C. § 1331 since this action arises under the provisions of The Puerto Rico
Oversight, Management, and Economic Stability Act of 2016 (hereinafter PROMESA). Section
106(a) of the Act grantsjurisdiction to this Court over “any action against the Oversight Board, and
any action otherwise arising out of [PROMESA], inwholeor in part”; 48 U.S.C. sec. 2126(a). This
Court also hasjurisdiction over the subject matter of this Adversary Complaint becauseit arises out
of alegations of violations to the 1%, 5™ and 14" amendments of the Constitution of the United
States among other federal legal authorities. The venue is proper in the District of Puerto Rico

pursuant to Section 307 of PROMESA. (48 U.S.C sec. 2167)

[1. INTRODUCTION:

The present action seeks injunctive and declaratory relief, including the determination that
certain provisionsof PROMESA, 48 USC 201 et.seq., are unconstitutional because they violate
Plaintiffs fundamental rights as protected by the First, Fifth, and Fourteenth Amendments of the
Congtitution of the United States of America, hereinafter USA, the Declaration of Independence

of the USA® and other statutes and international covenants that bind de USA. Plaintiffs represent

'Asfar as how the Supreme Court of the USA has taken notice and used the Declaration of
Independence as a source of historical context and substantive juridical basisin constitutional law
and to interpret the Constitution of the USA , see for example Evenwal v. Abbot 136 U.S. 1120
(2016); Sternv. Marshall 131 S.Ct. 2594 (2011) United Statesv Cabrales524 U.S. 1 (1998) Adarand
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a wide and inclusive cross section of individual residents of Puerto Rico, and other legal
representative entities that have been, are being, and will continue to be directly and dramatically
affected by the implementation or lack of implementation of certain provisions of PROMESA
inthejurisdiction of Puerto Rico and abroad. In particular, the constitutionality of the establishment
of aFinancial Oversight Management Board, hereinafter FOMB or the Board, with executive and
legislative powers over the Government of the Commonwealth of Puerto Rico, its democratically
elected officials, and theresidents of Puerto Rico is contested. Asan additional claim and/or in the
aternative, it is contended that the conflict of interests of various of the members of the FOMB
rendersthem unqualified toremaininthe Board, andit preventsany and all attemptsto pursuethe
objectivesof PROMESA and further constitutesaviolation of the constitutional right to due process
of law of the Plaintiffs and the People of Puerto Rico. Moreover, even the appearance of conflict
of interest inthe acts or omissions of those members of the FOMB can render any and or all acts
of the Board null and void.? Furthermore, we argue that the unique and novel nature of PROMESA
does not render it exempt from constitutional and fiscal scrutiny and as such cannot be construed to
precludethis Court from considering and resol ving the constitutional matterspresented by Plaintiffs,

particularly so after the economic and socia devastation caused by hurricanes Irma and Mariain

V. Pena 515 U.S. 200 (1995); Northern Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S.
50 (1982); Curtis Publishing v. Butts 388 U.S. 130 (1967); Gray v. Sanders, 372 US 368 (1963);
Cooper v. Aaron 358 U.S. 1 (1958);_Butev. Illinois 333 U.S. 640 (1948); Duncan v. Kahanamoku
327 U.S. 304 (1946); United States v. Curtiss-Wright 299 U.S. 304 (1936);_Allgeyer v.Louisiana
165 U.S. 578 (1897); Gulf v. Ellis 165 U.S. 150 (1897); Monongahelan v. United States 148 U.S.
312 (1893); and Powell v Pennsylvania 127 U.S. 678 (1888)

*The Plaintiffs reserve the right to claim that the whole PROMESA statute is
unconstitutional .



Puerto Rico and the way the Government of Puerto Rico has mishandled the socioeconomic and
health crisisthat arose afterwards.

We aso petition an order to perform an urgent integral, legal, and forensic audit of the
public debt whichisfundamental to transparency and constitutes an essential fiduciary and statutory
duty of the FOMB and the Government of Puerto Rico.® Weaffirm that further delaying the audit
will only aggravatethe socio-economic crisis of Puerto Rico and impede thefair and equitablefiscal
reorganization and equitable and sustainable development and quality of life of the Plaintiffsand
the People of Puerto Rico, which is, at least in paper, an integral part of the legisative intent of
PROMESA.

Theevident unwillingness and failureto perform anintegral and forensic audit (as defined
hereinafter) by the FOMB and the Government of Puerto Rico to deconstruct al the details of an
illegal, damaging, and unprecedented i ssuance of public debt, requiresajudicially ordered mandate
to pursueit. Thefailureismore evident and suspicious given the decision not to perform the public
audit after the existing Government of Puerto Rico set aside in the year 2017 the Commission
created by statute’ in the year 2015 to undertake the audit. The Commission created by law 97 had
issued two preliminary reports that revealed violations of law in borrowing practices by the
Government of Puerto Rico and private parties and entities. Such forensic and legal audit isfurther

needed to account for the extent of the potential wrongdoings, fraud, and corruption over the

3 Asfar asthe audit is concerned, and the determination of the precise financial state of the
Government of Puerto Rico and its public corporations, the Court should take official notice of the
failure of the Government of Puerto Rico to comply with its obligation to prepare and publish
certified financial statements for the Government of Puerto Rico and its public corporations since
fiscal year 2014-2015.

“Puerto Rico Act 97 of July 1, 2015.



public debt of the Government of Puerto Rico, and to specifically identify wrongdoers (personsand
legal entities) that should be held liable for the issuance of the debt. The lack of action in
performing the audit will impede the compliance with the ultimate goal of a bankruptcy process
whichis supposed to provide a “fresh start”, “rehabilitation,” and sustainable development of the
“debtor”. Inthe absence of the aforementioned audit, it isinappropriate and premature to consider,
prepare, and adopt any fiscal plansfor Puerto Rico within the scope of the PROMESA Act to move
forward and to adopt measures for an equitable, sustainable development, and improved quality
of life for the Plaintiffs and the people residing in Puerto Rico. Furthermore, it would operate
against the ultimate purpose of any bankruptcy procedure, including PROMESA Title Il
proceedings, in which the present and the future of the Petitioners and the People of Puerto Rico
IS at stake.

This action is also pursued because of the existing and untenable state of control and
submission in the socioeconomic and political relationship to which the Government of the USA
has subjected the Plaintiffsand the People of Puerto Rico, relationship that is supposed to adhere
to the democratic principles and rights that peoples and individuals of the world are entitled to as
fundamental human rights. The neglect of those duties by the USA require to be confronted

immediately and affirmatively rectified “with all deliberate speed” .

®> See Brown v. Bd. of Educ., 349 U.S. 294, 301 (1955) in which the Supreme Court of the
USA set aside the reprehensible, socioeconomic, political and cultural practice pursuant to which
state and local governments were alowed to promote racial separation of persons as long as they
were subject to “equal” facilities, with a mandate of terminating such practice in schools “with all
deliberate speed”. Plaintiffsbelieve that theinequitiesand anti democratic relationship to which the
USA has subjected Puerto Rico is as reprehensible, constituting the imposition of the FOMB the
latest act in that respect, relationship and imposition that should be rectified “with all deliberate
speed”. See Torruella, Why Puerto Rico Does Not Need Further Experimentation with its Future:
A Reply to the Notion of “ Territorial Federalism” 131 Harv. Law Rev. 66, a page 68 (2018).
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In light of the considerations set forth above, the Plaintiffs request from the Court the
following remedies:

1) Todeclaretheimposition of the FOMB over Puerto Rico by theUS Congressasanillegal,
void, and unconstitutional action in violation of the Declaration of Independence of the USA, the
First, Fifth, and Fourteenth Amendments of the Constitution of the USA, the Charter of the United
Nations, the Declaration of Human Rights of the United Nations, and the International Covenant of
Civil and Palitical Rights;

2) In the alternative, to the extent the Court denies the remedies set forth above, to remove
two of the members of the FOM B, José Ramon Gonzélez and Carlos Garcia, due to the conflicts of
interests they have that impede their participation in the FOMB, and as aresult of the fact that due
to those conflicts and given the powers of the FOMB, their participation in that Board constitutes
aviolation of the due process of law;

3) To stay theadoption of any and all fiscal plansand any and all negotiations of the payment
and/or adjustment of the public debt of Puerto Rico until after an independent, integral, legal, and
forensic audit of such debt is undertaken to determine what part of the debt is actually illegal, and
so those persons and entities who are responsible for proceeding with theillegal sale of bonds be
held accountable for such transactions and liable for the consequences of such sales;

4) To include the government of the USA as a party to this case to not only assume a
position with respect to the constitutional claims made by the Plaintiffs, but also to answer the
allegations of the complaint, and to assume any and all constitutional and legal liabilitiesit should
be compelled to assume over the public debt of the government of Puerto Rico and theillegal and

unconstitutional imposition of the FOMB over the Plaintiffs, Puerto Rico, and itsresidents; and



5) To bar the Government of Puerto Rico from disposing of the totality and/or part of the
Puerto Rico Electrical Power Authority without complying with the Constitution of Puerto Rico and
theright of the Plaintiffs and the People of Puerto Rico to participate in the decisions regarding the
preservation, management and disposition of its most important essential service and natural

resource, in addition to the water resources.

1. THE PARTIES

A. PLAINTIFFS

1 Plaintiff, René Pinto-Lugo is of legal age, married, attorney at law, and resident of
San Juan, Puerto Rico. Heisalso a creditor of the Commonwealth of Puerto Rico as abond holder
and as such has legal standing in thislegal action.

2. Paintiff, VAMOS, Movimiento de Concertacion Ciudadana Inc., hereinafter
VAMOS isanon for profit corporation organized pursuant to the laws of Puerto Rico and aparty
withinterest and standing in this case inasmuch as among other activities, it provides educationa
and logistical support to community based organizations and it organizes community based
socioeconomic and cultural groups whose constitutional and statutory rights are being violated by
the actions undertaken by the FOMB, and it is aso an advocate of the claims set forth herein.

3. Plaintiff, ~ Union de Empleados de Oficina y Profesionales de la Autoridad de
Edificios Publicos, hereinafter UEOPAEP, isalabor union franchised under the Puerto Rico Labor
Management Relations Act, Act 130 of May 8, 1945 (29 L.P.R.A. 8861 et seq.), that represents
approximately 120 employees of the Administracion de Edificios Publicos, in English Public
Buildings Authority of the Commonwealth of Puerto Rico (hereinafter PBA), which is a public

corporation created pursuant to act (22 L.P.R.A. 88 902, et seq.). The PBA and UEOPAEP are



signatories to a collective bargaining agreement negotiated in the exercise of the workers
constitutional right to collective bargaining under the Constitution of the Commonwealth of Puerto
Rico. The PBA isapublic corporation of the Commonwealth of Puerto Rico with legal capacity to
sue and be sued. It oversees designing, building, managing, leasing and purveying maintenance to
public facilities leased by other public agencies, including departments of the Executive Branch,
courtsof law, policestations, firehouse stations, most public schoolsin Puerto Rico and other public
corporations of the Commonwealth of Puerto Rico. The UEOPAEP haslega standing asaparty to
thisaction sinceit has pending claims against the PBA under its Collective Bargaining Agreement
(CBA) and insofar as the PBA and the Commonwealth of Puerto Rico have undertaken unilateral
actions to freeze and stay severa economic and non-economic provisions of the CBA and other
rights recognized by Puerto Rican statutes allegedly because of the fiscal crisis of the government
of Puerto Rico. Those actions have caused damages to Union members and their families that are
estimated in hundreds of thousands of dollars and have constituted a breach in the CBA and a
violation of the statutory, constitutional and civil rights of said Union members.

4, Plaintiff, Unidn Insular de TrabajadoresIndustrialesy ConstruccionesEléctricasinc.,
hereinafter UITICE, isalabor union franchised under the Puerto Rico Labor Management Relations
Act, Act 130 of May 8, 1945 (29 L.P.R.A. 8861 et seq.), that represents approximately 900
employees of the Puerto Rico Energy and Power Authority, hereinafter PREPA, which isa public
corporation created pursuant to Act 83 of May 2, 1941, as amended (22 L.P.R.A. 88 191, et seq.).
That publicentity of the Commonwealth of Puerto Rico has capacity to sue and be sued and oversees
the generation, distribution and sale of electric energy in Puerto Rico. UITICE haslegal standing

asaparty to thisaction sinceit has pending claims against PREPA under its CBA and since PREPA



and the Commonweal th of Puerto Rico have undertaken unilateral actionsto freeze and stay aseries
of economic and non-economic provisions of the CBA, allegedly because of the fiscal crisis of the
government of Puerto Rico. Said actions have caused damages to the Union members that are
estimated in hundreds of thousands of dollars and have constituted a breach of the CBA and a
violation of the statutory, constitutional and civil rights of Union members.

5. Plaintiff, Union Independiente de Empleados of the Puerto Rico Water and Sewer
Authority, hereinafter UIA, is alabor union franchised under the Puerto Rico Labor Management
Relations Act, Act 130 of May 8, 1945 (29 L.P.R.A. 8861 et seq.), that represents approximately
4,500 employees of the Puerto Rico Water and Sewer Authority, hereinafter PRASA. PRASA isa

public corporation created pursuant to Act 40 of May 1, 1945 (22 L.P.R.A. 88141 et seq.). Asan
entity of the Commonwealth of Puerto Rico, it haslegal capacity to sueand besued. Itisresponsible
for theproduction, distribution and sal e of potablewater and the collection, treatment and di sposition
of sewage waters in Puerto Rico. As an entity of the Commonwealth of Puerto Rico, it has legal
capacity to sue and be sued. It isresponsible for the production, distribution and sale of potable
water and the collection, treatment and disposition of sewage watersin Puerto Rico. UIA haslegal
standing as a party to this action since it has pending claims against PRASA under its CBA and
because PRA SA and the Commonwesl th of Puerto Rico have undertaken unilateral actionstofreeze
and stay several economic and non-economic provisions of the CBA and other provisions of law,
allegedly as aresult of the fiscal crisis of the government of Puerto Rico, actions that have caused
damages to the Union members that are estimated in millions of dollars and have constituted a
breach of the CBA and aviolation of statutory, constitutional and civil rights of the Union members.

6. Plaintiff, Unidnde Empleadosde OficinaComercioy RamasAnexas, Puertos, hereinafter
UEOCRA isalabor union franchised under the Puertor Rico Labor Management Relations Act,

Act 130 of May 8, 1945 (29 L.P.R.A. 8861 et seq.), that represents approximately 300 employees
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of the Puerto Rico Ports Authority of the Commonwealth of Puerto Rico (hereinafter PRPA) which
isapublic corporation created pursuant to act Act 127 of May 7, 1942 (23 L.P.R.A. 8331). That
government entity of the Commonwealth of Puerto Rico has legal capacity to sue and be sued and
it isin charge of the management of the public airportsand ocean ports of the government of Puerto
Rico. UEOCRA has legal standing to be a party to this action since it has pending claims against
the PRPA under its CBA and insofar as the PRPA and the Commonwealth of Puerto Rico have
undertaken unilateral actions to freeze and stay several economic and non economic provisions of
the CBA and other provisions of law, alegedly because of the fiscal crisis of the Government of
Puerto Rico. Said actions have caused damagesto the Union membersthat are estimated in millions
of dollars and that have constituted a breach of the CBA and aviolation of the constitutional and
civil rights of the union members.

7. Plaintiff, Union de Empleados del Banco de la Vivienda, hereinafter UEBV is alabor
unionfranchised under the Puerto Rico Labor Management Relations Act, Act 130 of May 8, 1945
(29 L.P.R.A. 8861 et seq.), that represents approximately 50 employees of the Housing Bank of
the Commonwealth of Puerto Rico (hereinafter HB) whichisapublic corporation created pursuant
to Act 103 of August 11, 2001 (7 L.P.R.A. 8924 et seq.). The HB has legal capacity to sue and be
sued and it oversees financing the development of low income housing projects and the purchase of
housing units by low income familiesin Puerto Rico. The UEBV haslegal standing to be aparty to
this action because it has pending claims against the HB under its CBA and since the HB and the
Commonwealth of Puerto Rico have undertaken unilateral actions to freeze and stay a series of
economic and non economic provisions of the CBA, allegedly because of the fiscal crisis of the
Government of Puerto Rico. Said actions have caused damages to the Union members that are
estimated in hundreds of thousands of dollars and that have constituted a breach of the CBA and a

violation of the constitutional and civil rights of the Union members.

10



8. Plaintiff Unidn de Empleados Profesional es Independientes, hereinafter UEPI, isalabor
union franchised under the Puerto Rico Labor Management Relations Act, Act 130 of May 8, 1945
(29 L.P.R.A. 8861 et seq.), that represents approximately 400 employees of PREPA. PREPA isa
public corporation of the Commonwealth of Puerto Rico hasthelegal capacity to sue and be sued
and it oversees the generation, distribution, and sale of the electric energy in Puerto Rico. The
UEPI haslegal standing as aparty to this action since it has pending claims against PREPA under
its CBA and since PREPA and the Commonwealth of Puerto Rico have undertaken unilateral
actionsto placein suspenseaseries of economic and non economic provisionsof the CBA, allegedly
becauseof thefiscal crisisof the Government of Puerto Rico. Such actions have caused damages
to the Union members that are estimated in millions of dollars and that have constituted a breach
of the CBA and aviolation of the constitutional and civil rights of the Union members.

9. Plaintiff, Union Nacional de Educadoresy Trabajadores de la Educacién , hereinafter
UNETE, isabona fide labor organization that represents approximately 450 employees of the
Department of Education of the Commonwealth of Puerto Rico (hereinafter DEPR) which is a
goverment agency created pursuant to Act 149 of July 15, 1999 (3 L.P.R.A. 8143a et seq.) The
DEPR, is a public entity of the Commonwealth in charge of the educational services and
management of all public schools of Puerto Rico. UNETE has legal standing to be a party to this
action inasmuch as it has pending claims against the DEPR and insofar as the DEPR and the
Commonwealth have undertaken unilateral actionsto freeze and stay a series of economic and non
economic provisions of the statutes that regul ate the salary and working conditions of the members
of UNETE, allegedly asaresult of the fiscal crisis of the Government of Puerto Rico. Said actions
have caused damagesto the UNETE membersthat are estimated in hundreds of thousandsof dollars

and that have constituted violations of the constitutional and civil rights of the UNETE members.
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10. Plaintiff, Asociacion de Inspectores de Juegos de Azar, hereinafter AIJA isalabor
union franchised under the Puerto Rico Labor Management Relations Act, Act 130 of May 8, 1945
(29L.P.R.A. 8861 et seq.), that represents approximately 80 employees of the Puerto Rico Tourism
Authority (hereinafter PRTA) which isapublic corporation created pursuant to Act 10 of June 18,
1970 (23 L.P.R.A. 88671 et seq). The PRTA, isapublic entity of the Commonwealth of Puerto
Ricothat haslega capacity to sueand besued and isresponsiblein charge of implementing public
policy regarding the promotion of tourism in Puerto Rico and the regulation of tourist facilitiesand
casinos. The AlJA haslegal standing to be aparty to this action inasmuch asit has pending claims
against the PRTA under its CBA and insofar as the PRTA and the Commonwealth of Puerto Rico
have undertaken unilateral actions to freeze and stay a series of economic and non economic
provisions of the CBA, allegedly as aresult of the fiscal crisis of the Government of Puerto Rico.
Said actions have caused damages to the Union members that are estimated in hundreds of
thousands of dollars and that have constituted a breach of the CBA and a violation of the
constitutional and civil rights of the Union members.

11. Plaintiff, Asociacion de Jubilados de la Autoridad de Energia Eléctrica, hereinafter
AJAEE, isanon-profit corporation that represents approximately morethan 5,000 retired empl oyees
of PREPA, with vested rights as former employees of PREPA as part of a pension fund created by
statute and al so protected under collective bargaining agreements reached with the corresponding
labor unions that represent employeesin PREPA. In violation of the terms of the corresponding
CBAs and its legally binding fiduciary obligations, PREPA has failed to make the corresponding
pension benefit paymentsowing millions of dollarsto the fund and to the members of the AJAEE

as of the date of this complaint.
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B. DEFENDANTS

1. The United States of America, hereinafter USA, is afederal republic of fifty states
organized pursuant to a government structure of three inter independent branches of government:
an executive, legidative, andjudicial branch. Itsexecutive component enforcesthe laws enacted by
Congress within the scope of a constitutional authority. Itslegislative component has the power to
investigate public matters, to enact laws, and to make public policy determinations. The judicial
branch has the power to address, consider, and adjudicate controversies between natural and
juridical entitiesand persons, and between those persons and entities and the government of the
USA or thegovernment of the statesand their municipalities, withinthe scope of the powersgranted
by the Constitution and certain statutes. That branch also hasthe power to interpret the Constitution,
thelaws and theregul ations adopted by government whil e adjudicating those controversies. Insofar
Congress approved the patently unconstitutional law PROMESA, the Act that we are asking the
judicial branch of the USA to scrutinize under its Constitution, laws and other covenants, Plaintiffs
include the USA as aparty to this action given the content and nature of the claims made against
the Government of the USA and the remedies requested accordingly. Pursuant to Rules 5.1 and
Rule 19 of the Federal Rules of Civil Procedure, hereinafter (FRCP), the USA has to be a party to
this action.

2. Defendant, the Financial Oversight and Management Board for Puerto Rico (hereinafter
FOMB or Board) was created under Section 101(b)(1) of PROMESA as an “entity within the
[ Commonwealth] government” with fiduciary dutiesto represent the Commonweal th of Puerto Rico.
(48 U.S.C. sec. 2121) Pursuant to the PROMESA statute, the FOMB is granted full responsibility
to promote and achieve economic stability of Puerto Rico and to regain its government’ s access to

financial markets. It isincluded inthiscase asaparty insofar asthe constitutionality of its creation
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by a statute enacted by the US Congress is herein being challenged. Accordingly, it is an
indispensable party to this action pursuant to Rule 19 of the FRCP.

3. Defendant, RICARDO ROSSELLO NEVARES ( hereinafter Governor Rossell6 or
Rossell0) isthe elected Governor of the Commonwealth of Puerto Rico. Plaintiffs sue Governor
Rossallg in hisofficial capacity given hisfiduciary obligations and the constitutional and statutory
dutiesheisobligedto comply within order to safeguard the best interests of the People of Puerto
Rico and its residents. Among the obligations he has Plaintiffs include the obligation under
PROMESA to prepare and submit fiscal plans for the consideration, approval and certification by
the FOMB. Assuch, the Governor isan indispensable party that must bejoined pursuant to Rule

19 of the FRCP.

V. HISTORICAL CONTEXT OF CONTROVERSY®

On July 25, 1898, as part of the Spanish American War, the USA invaded Puerto Rico. The
invasion wasled by General Nelson A. Mileswho upon arrival issued apublic proclamation tothe
People of Puerto Rico which stated in part the following:

"Wehavenot cometomakewar upon the peopleof acountry that
for centuries has been oppressed, but, on the contrary, to bring you
protection, not only to yourselves but to your property, to promote
your prosperity, and to bestow upon you the immunities and
blessingsof theliberal institutionsof our gover nment." Emphasis
added.

In hisproclamation asquoted, General Milesacknowledged that Puerto Ricowasacountry.
The fact that Puerto Rico is a country has also been acknowledged by the Supreme Court of the
United States. That fact has been acknowledged by Congress, as part of its Congressional Record

while the Foraker Act was being considered in the year 1900 to establish a civil government in

®See also Torruella, supra, for an in depth historical account pages 70 through 89.
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Puerto Rico and it has been acknowledged by the executive branch of the USA including its
Department of Justice.

Asof July 25, 1898, the People of Puerto Rico was, and still is, anationality, that enjoyed
an autonomous form of self-government with the Kingdom of Spain. At that time theinhabitants
of Puerto Rico, asaPeople, had their own national and ethnic identities, alanguage, customs, and
culture. The autonomous form of self government in effect before the Spanish American War was
established pursuant to alegal act by the government of Spain known asthe Autonomy Charter of
1897. Pursuant to thetermsof that Charter, the Peopl e of Puerto Rico had aform of self government,
with the election of representatives and a legidative body, enjoying the power to adopt their own
laws, to determine what laws of Spain were applicable in Puerto Rico, and among other powersthe
authority to enter into commercial relationswith any country of theworld. Pursuant to the Charter,
as of July 25, 1898, Puerto Rico had its own government, structured as amodern political system
with political partiesin ademocratic electoral process.

In August 1898 the Spanish American War ended and on December 12, 1898, the Kingdom
of Spain and the USA entered into a Peace Treaty pursuant to which Puerto Rico and other
territories under Spanish sovereignty inthe Pacific Ocean, were assigned to the United States. The
People of Puerto Rico did not take part of the Treaty nor of its negotiation, nor were any elections,
referendums, plebiscites or democratic processes undertaken in Puerto Rico to determine whether
the People of Puerto Rico would accept, agreeto, or form part of the Treaty. After the end of the
Spanish American War in 1898, the armed forces of the United States that invaded and occupied
Puerto Rico, displaced the government of Puerto Rico that had been established pursuant to the

Autonomy Charter.
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Nowhere in the Declaration of Independence of the USA nor in its Constitution isthere any
reference as to the right, power, or authority of the USA to invade the territories of other countries
and/or peoples, to acquire them as property or possessions and/or to impose upon their peoples
colonia governments or regimes. Notwithstanding that fact, pursuant to the terms of the Treaty of
Paris, and specifically Article IX, the civil rights and political conditions of the inhabitants of the
territories ceded pursuant to the treaty to the USA were going to be determined by Congress. That
provision included the inhabitants of Puerto Rico. The United States Congressratified the Treaty
of Parison April 11, 1899.

After the end of the Spanish American War, the People of Puerto Rico were ruled by a
military regime subject to the authority of the armed forces of the USA, until the year 1900, when
acivil government was created pursuant to an act of Congress known as the Foraker Act. While
the government of Puerto Rico between the year 1898 and the year 1900 was ruled by the armed
forces of the USA, at no point during that period of time were the People of Puerto Rico allowed
to decide through a democratic process about the adoption of the rules, laws, and regulations
pursuant to which the public affairs of Puerto Rico were going to be managed.

At the time of the adoption of the Foraker Act, the citizenship of the inhabitants of Puerto
Rico was that of Spain, in the case of those born in Spain, or of the countries where they may have
been born, but the citizenship of those born in Puerto Rico was the citizenship of the territory of
Puerto Rico, even though Puerto Rico did not have its own form of independent or autonomous
government after the adoption of the Treaty of Paris, becausethe autonomous government of Puerto
Rico wasoverthrown by thearmed forcesof the USA.  Insofar Congress recognized that the People
of Puerto Rico had their own citizenship, the USA, through Congress, recognized that the People
of Puerto Rico was adistinct ethnic group and nationality.
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In the Declaration of Independence, the first act of self-determination of the USA, the
Founding Fathers of the USA set forth:

"We hold these truths to be self evident, that all men are created
equal, that they are endowed by their Creator with certain
unalienable rights, that among these are life, liberty, and the
pursuit of Happiness. That to secure these rights, gover nments
are instituted among men, deriving their just powers from the
consent of the governed; that whenever any form of government
becomes destructive of those ends, it is the Right of the people to
alter or to abolish it; and to institute new government, laying its
foundation on such principles, and organizing its powers in such
form, as to them shall seem most likely to effect their safety and
happiness'. Emphasis added.

Despitethose self evident truths set forthinthe Declaration of Independenceand in particul ar
the principlethat to securethoserights, governmentsareinstituted among men, derivingtheir just
power s from the consent of the governed, ever since the end of the Spanish American War the
government of the USA hastreated the People of Puerto Rico inopen disregard to their dignity and
thelir right to institute their own government deriving its powers from their own consent. Despite
those self evident truths set forth in the Declaration of Independence, Congress pursuant to theterms
of theForaker Act, asif the People of Puerto Rico were not ableto govern themselves, did not allow
the Peopleof Puerto Rico to constitute their own government deriving the power of that government
from their consent. They were only allowed to elect representatives for alocal legidative body (a
house of delegates or representatives), to adopt laws on local matters as long as they were not
inconsistent with the laws and the Constitution of the USA, and subject to the veto power of the
governor of Puerto Rico, who was appointed by the President of the USA.

Pursuant to the Foraker Act, the chief executive officer of the government of Puerto Rico,

the members of the government cabinet and the judges of the Supreme Court of Puerto Rico were
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appointed by the President of the USA. Themembersof the government cabinet integrated the upper
legislative chamber of the government of Puerto Rico. Furthermore, the laws of the USA as
approved by Congresswere made applicableto Puerto Rico unless Congress determined otherwise,
and the People of Puerto Rico were not allowed through any democratic mechanism to participate
in the process pursuant to which that legislation was enacted and approved.

Ever since the end of the Spanish American War, the USA has exercised the power of
eminent domain over the territory of Puerto Rico to occupy real estate and own and control
buildings and properties for civil government and military purposes. As part of that power the
government of the USA has had several military bases (naval, air, and army) in Puerto Rico
throughout the twentieth century until the present time. That power has been exercised under the
provisions of Article 1V Section 3 clause 2 of Constitution of the United States, known as the
property or territorial clause of the Constitution of the USA.

After the approval of the Foraker Act, the Supreme Court of the United States ruled upon
several controversiesregarding the legal status of the People of Puerto Rico, theterritory of Puerto
Rico, and the power of the USA over Puerto Rico and itsterritory. Those cases are known asthe

Insular Cases. (See among other cases De Lima v. Bidwell 182 U.S. 1 (1901) and Downes v.

Bidwell, 182 US 244 (1901). In those cases through majority opinions the Supreme Court decided
that the USA had the power to acquire foreign territories and to rule upon the peoples of those

territories as it may deem initsinterest.” The Insular Cases, reflect the interpretation, at different

"From those cases has come the notion that the United States Congress has plenary powers
over the People of Puerto Rico. See analysis in that respect by former Governor of Puerto Rico
Acevedo-Vilé, With Plenary Powers Comes Plenary Responsibility: Puerto Rico’s Economic and
Fiscal Crisisand the United States, 85 University of Puerto Rico Law Review 729 (2016) and former
Chief Justice of the Supreme Court of Puerto Rico, Trias Monge, Puerto Rico: The Trials of the
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times after the occupation by the USA of Puerto Rico in 1898, of the extent to which the
Constitution of the United States appliesto itspossessionsand/or territories. Essentialy, theinsular
Cases decide that only fundamental constitutional rights extend to unincorporated United States
territories, whereasin the incorporated territories al constitutional provisionsarein force. Seefor

instance Balzac v. Puerto Rico, 258 U.S. 298 (1922). In Balzac, supra, the Court determined that

Puerto Rico was an unincorporated territory. The Court further decided that Congress can
discriminate against the unincorporated territory and its citizens using aminimum or rational basis

of constitutional scrutiny. Seein that respect Califano v. Torres 435 U.S. (1974) and Harrisv.

Rosario 446 U.S. 651 (1980). Meanwhile, in incorporated territory thestrictest scrutiny will apply.

InTorresv. Puerto Rico 442 U.S. 465 (1979), Justice Brennan wrote aconcurring opinion, agreeing

with what Justice Black said in Reid v. Covert 354 U.S. 1 (1957) setting forth the following:

Whatever the validity of the old cases such as Downes v. Bidwell,
182 U. S. 244 (1901), Dorr v. United States, 195 U. S. 138 (1904),
and Balzac v. Porto Rico, 258 U. S. 298 (1922), in the particular
historical context in which they were decided, those cases are clearly
not authority for questioning the application of the Fourth
Amendment— or any other provision of the Bill of Rights—to the
Commonwealth *476 of Puerto Rico in the 1970's. As Mr. Justice
Black declared in Reid v. Covert, 354 U. S. 1, 14 (1957) (plurality
opinion): "[N]either the casesnor their reasoning should be given any
further expansion. The concept that the Bill of Rights and other
constitutional protections against arbitrary government are
inoper ative when they becomeinconvenient or when expediency
dictatesotherwiseisavery dangerousdoctrineand if allowed to
flourish would destroy the benefit of a written Constitution and
underminethe basis of our Government." at 475-476. (Emphasis
added.)

Oldest Colony of the World, 48-51 (1997).
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The absurdity of the legal rationale of the Insular Cases reaches the extreme example of
territorial discrimination if we consider that a United States citizen who moves from New Y ork to
Irak, or Cuba, may continueto votein Presidential elections. However, if that same citizen moves

to Puerto Rico he or she losestheright to vote. Consejo de Salud Playade Poncev. Rullan, 586 F.

Supp.2d 22 (D.P.R. 2008). Evidently, the Supreme Court decided thelnsular Casesnotwithstanding
the fact that the Declaration of Independence and the Constitution of the USA do not grant such
power to the USA. In fact, the moral and legal principles and the spirit of the Declaration of
Independence prohibit the USA from engaging in such conduct.

Since the Insular Cases the only political and representative participation Congress has
allowed to the People of Puerto Rico in the matter of the enactment of laws by Congress has been
that of allowing the People of Puerto Rico to elect a congressional delegate called Resident
Comissioner. The delegate is alowed to participate in the House of Representatives of the United
States Congress with aright to have voice in the House but no right to vote. In 1917, Congress
adopted new legidlation, the Jones Act, pursuant to which the People of Puerto Rico were allowed
to elect the members of the higher legislative branch of Puerto Rico, the Senate, and Congress
further imposed on the People of Puerto Rico the citizenship of the USA. Through the approval of
the Jones Act, Congress also extended a series of rights that were going to be applicable to the
People of Puerto Rico, rights based on the Bill of Rights of the Constitution of the USA that
included, among others:. the right of every person not to be deprived of life, liberty or property
without due process of law, that no law can be approved to impair the value of contracts, that no
property will be taken for public use without fair compensation, that no laws were going to be

approved to curtail the freedom of expression, and that the privileges and immunities of the citizens
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of the USA in Puerto Rico were going to be respected in the sameway asif Puerto Rico was part of
the USA. Aspart of the Jones Act, Congress allowed the government of Puerto Rico to finance
itsinfrastructure and devel opment by the borrowing money issuing bonds that were granted triple
exemption. That triple exemption meant that the interest earned from the bonds were going to be
exempt from the payment of any taxesby thefederal, state, andlocal authoritiesregardlessof where
the bond holder resides, including taxes by Puerto Rico and its municipalities.

In the year 1920, through another statute also known as Jones Act or Merchant Marine Act
of 1920, Congress imposed on the People of Puerto Rico and its territory the requirement that all
goods transported by water between U.S. portsto becarriedon U. S. flag ships, constructed in the
United States, owned by U.S. Citizens, and crewed by U.S. citizens and U.S. permanent residents.
Such requirements restrain the right of the People of Puerto Rico to freely engage in maritime
commerce with marine merchants from any part of the world. In 1940, through another act of
Congress, anyone born in the territory of Puerto Rico became thereafter automatically a citizen of
the USA.

In the year 1945, after World War 11, the USA became one of the countriesthat formed part
of the United Nations, adopting thetermsof the United Nations Charter. Pursuant to thetermsof the
United Nations Charter, the USA agreed, among other objectives, to promotethrough theUnited
Nations with a view to the creation of conditions of stability and well being necessary for
peaceful and friendly relationsamong nationsbased on respect for theprincipleof equal rights
and self determination of peoples, universal respect for and observance of human rights and
fundamental freedomsfor all without distinction asto race, sex, language, or religion. Emphasis

added. The terms of the United Nations Charter were subscribed by the President of the United
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States and were approved and ratified by the required two thirds of the Senate of the United States
Congress. (Charter of the United Nations, June 26, 1945, 59 Stat. 1031, 1213, T.S.N0.993 (effective
Oct. 24, 1945)

Article 73 of the Charter expressly providesthat members of the United Nationswhich have
or assume responsibilities for the administration of territories whose peoples have not yet
attained a full measure of self-government recognize the principle that the interests of the
inhabitants of these territories are paramount, and accept as a sacred trust the obligation to
promote to the utmost, within the system of international peace and security established by the
present Charter, the well-being of the inhabitants of theseterritories, and, to this end:

a. to ensure, with due respect for the culture of the peoples concerned, their
political, economic, social, and educational advancement, their just treatment,
and their protection against abuses,

b. to develop self-gover nment, totakedueaccount of the political aspirations of
the peoples, and to assist them in the progressive development of their free
political institutions, according to the particular circumstances of each territory and
its peoples and their varying stages of advancement;

c. to further international peace and security;

d. to promote constructive measures of development, to encourage research, and to
co-operate with one another and, when and where appropriate, with specialized
international bodieswith aview tothe practical achievement of thesocial, economic,
and scientific purposes set forth in this Article; and

e. to transmit regularly to the Secretary-General for information purposes, subject to
such limitation as security and constitutional considerations may require, statistical
and other information of a technical nature relating to economic, social, and

educational conditionsintheterritoriesfor which they arerespectively responsible...
(Emphasis added)
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Totheextent the United Nations Charter isaTreaty, it isan accord, itisa contract® between
the nationsthat have adopted and joined it, and asacontract it isapromise and aduty by each nation
including the USA, that it will comply withit. The principles, objectives, and purposes set forthin
the United Nations Charter, are human, moral, and legal principles, that all human beings and
peoples of theworld are entitled to before the creation of the United Nations, and even before the
adoption in the USA of its Declaration of Independence on July 4, 1776. In fact, those are human
rights and moral principles of mankind from the beginning of human civilizations.

Beforethe creation of the United Nations and in particular since the 1930°s the government
of the USA by itself and in complicity with thelocal authoritiesof Puerto Rico and the governments
of Puerto Rico has persecuted, repressed, and violated the freedom of expression and civil rights of
individuals and organizations that have advocated the self determination of the People of Puerto
Rico. Infact, sincethe1930’s, al attemptsby individuals, groups, and/or organizationsin Puerto
Rico and by Puerto Ricans in the United States to promote the self-determination of the People of
Puerto Rico have been disregarded and/or repressed by the government of the USA.

Despite the promise agreed by the USA to promote through the United Nationswith a
view to the creation of conditions of stability and well being necessary for peaceful and
friendly relations among nations based on respect for the principle of equal rights and self
determination of peoples, universal respect for and observance of human rights and
fundamental freedoms for all, the government of the USA has disregarded and violated that

promiseasfar asthe People of Puerto Rico are concerned, but for menial powersdelegated regarding

8Mahoney, Treatises as Contract; Textualism, Contract Theory, and the Interpretation of
Treaties 116 Y ale Law Journa 824 (2007).
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local affairs, and subject to the laws and Constitution of the USA and the power of the government
of the USA.

In 1948, through an act of Congressthe People of Puerto Rico were allowed to exercise
the right to elect their own governor, and since the 1948 election, the People of Puerto Rico have
had the opportunity to elect their own governor every four years. In the year 1951 Congress
approved Act 600 (Puerto Rico’s Federal Relations Act of 1950), pursuant to which the People of
Puerto Rico were allowed to adopt their own constitution and to organize their own form of local
government, subject to the approval of Congress. In the Act Congress provided that whatever
congtitution the People of Puerto Rico would adopt, it had to include a republican form of
government and a bill of rights in compliance with the Constitution of the USA. Thereafter, the
government of Puerto Rico has been named The Commonwealth of Puerto Rico.

Upon approval of Act 600, and as set forth in the Congressional Record, no changes were
madeinthepolitical, economic, and military relationsbetween Puerto Rico and the USA, inasmuch
as after the approval of Act 600, the United States continued exercising the same powers, controls,
and prerogatives it had since the year 1900 over the People of Puerto Rico. In fact, athough this
legislation delegated additional powersto the Puerto Rican people, it did not change the territorial
status of Puerto Rico. The House and Senate Committee Reports both stated that the law “would not
change Puerto Rico’ sfundamental political, social and economic relationship to the United States.”
H.R. Rep. No. 81-2275 at 3 (1950); S. Rep. No. 81-1779 at 3 (1950). It also made clear that the law
in no way “precludes a future determination by the Congress, of Puerto Rico’s ultimate political
status.” H.R. Rep. No. 81-2275 at 3; seeaso S. Rep. No. 81-1779 at 4. Even though Act 600 did
not ater the nature of the colonial relationship between Puerto Rico and the USA, the latter
represented before the United Nationsthat asaresult of Act 600 and the adoption of aconstitution,
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the People of Puerto Rico had exercised aform of local self government asaresult of which Puerto
Rico ceased to be considered at the United Nations as a colonial territory. Thereafter, the USA has
not filed the reports required by Article 73(e) of the United Nations Charter.

Notwithstanding such representations the People of Puerto Rico, through its government
since 1952 have made attempts in Congress to change the relationship with the USA by the
acquisition of morepolitical powersduringthe1950's, 1960°s, and 1970's, and al such effortswere
disregarded by the government of the USA. Moreover, in 1989 the three main political parties of
Puerto Rico that represented the three aternatives considered to resolve the problem of the
relationship between Puerto Rico and the USA, through statehood, an enhanced form of
Commonwealth with more political powers or independence, reached a procedural agreement to
attempt to reach a process to resolve once and for al the colonia problem. They brought the
agreement to the attention of Congress and after engaging in efforts for two years to get a bill
approved, those efforts were disregarded by Congress. Likewise, efforts undertaken by the
leadership of the party that wants Puerto Rico to become a state since the year 2007 in Congress
through the Resident Commissioner, position that such party has controlled since 2005, have aso
been disregarded by Congress, and none of the bills presented and |obbying efforts have produced
any results.

When the Commonwealth of Puerto Rico was created pursuant to the law adopted by
Congress that allowed the People of Puerto Rico to adopt its own Constitution, Puerto Rico was
allowed to continue borrowing through the issuance of bonds subject to the limitation that the
amount payablefor such public debt intheyear immediately beforethe current year for principal and
interestsregarding obligations guaranteed by the Commonweal th coul d not exceed 15%the average
yearly revenue of the two prior years of the Commonwealth. Furthermore, no bonds or promissory
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notes payable by the Commonwealth could be due beyond thirty years except those to finance
housing facilitiesthat could reach forty years. Moreover, the Commonwealth cannot guarantee any
amount of bonds or notes payabl e if the amount payable on any such outstanding debt exceedsin any
given year 15% of that yearly revenue. See section 3 of Article VI of the Constitution of Puerto
Rico. Itisimportant to emphasize that the Puerto Rican Constitution was enabled by virtue of Law
600, subject to the modification and approva of Congress. Such limitations, conditions, and the
singular circumstances make the Puerto Rican Constitution a by product of federal legislation and
as such an Act of Congress.

Asof theyear 1984, the Bankruptcy Lawsof the USA applied to Puerto Rico that formed part
of Chapter 9 of the bankruptcy provisions of the Bankruptcy Act. In the year 1984, as part of a
series of changes adopted by Congress in the Bankruptcy Act, Puerto Rico was removed from the
applicable provisions of Chapter 9 of the Bankruptcy Act and as part of the Congressional Record,
no reference, mention, or statement was made as to the reasons why the US Congress was

undertaking such removal fromtheBankruptcy Act. See Commonwealth of Puerto Ricov. Franklin

Cdlifornia Tax-Free Trust, 136 S.Ct. 1938 (2016), dissent by Justice Sotomayor footnote 1 at page

1951. Sincethen Puerto Rico was deprived of alegal meansto restructureits debts and to reorganize
its economy.

Insofar asPuerto Ricois aterritory of the USA according to Congress, the executive branch
of the federal government and the Supreme Court of the United States, any and all acts enacted by
Congress regarding Puerto Rico have been actsundertaken pursuant to ArticlelV, Section 3, clause
2 of the Constitution of the USA, which provides Congress the power to dispose of and make all

needful rulesand regulations for the territories of the USA. Emphasis added.
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In the context of this history, and considering the way the Insular Cases have been used as
away of subjecting the People of Puerto Rico to a second class citizenship and to a relationship
devoid of the right to fully participate in the decision making processes regarding their
socioeconomic and political past, present and future, in other words in afully democratic manner,
should lead any court of law to confront that state of affairsto produce ajust and equitable outcome
changing such circumstances. To do so it is necessary to engage in an interpretation of the law and
the Constitution of the USA and itshistory from the perspective and therecognition that equal rights
should be interpreted with regard to current standards of equality, not those of decades or centuries
ago, because the consequences of such consideration would equate to a miscarriage of justice. In
other words life, liberty, and the pursuit of happiness in 1791 was never thought to be the samein
1800, 1900, or 2018, but rather was seen as a principle transcending the recognized rights of that
day and age. Otherwise it would violate the very essential theory of justice it purports to uphold.

In that respect, Chief Justice William Rehnquist set forth in an essay that:

The framers of the Constitution wisely spoke in general (common)
language and | eft to succeeding generations the task of applying that
languageto the endlessly changing environment in which they would
live". Those who framed, adopted, and ratified the Civil War
Amendments Thirteenth to the Constitution likewise used what has
been aptly described as “majestic generdities’ of in composing the
Fourteenth Amendment. Merely becauseaparticular activity may not
have existed when the Constitution was adopted, or because the
framers could not have conceived of a particular method of
transacting affairs, cannot mean that general language in the
Constitution may not be applied to such a course of conduct. Where
theframers of the Constitution have used general language, they have
given latitude to those who would later interpret the instrument to
make that language applicable to cases that the framers might not
have foreseen. Rehnquist, The Notion of a Living Constitution 29
Harvard Journal of Law and Public Policy 401, at 402.

In 1865, that Thirteenth Amendment to the U.S. Constitution referred to by Rehnquist was
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ratified and finally put an end to davery. Subsequently, the Fourteenth Amendment (1868)
strengthened the legal rights of newly freed slaves by stating, among other things, that no state shall
deprive anyone of either “due process of law” or of the “equal protection of the law.”

Much later, on December 10, 1948, the General Assembly of the United Nations adopted
and proclaimed the Universal Declaration of Human Rights (UDHR) which was co-signed by the
United States. Article 2 of the UDHR reads as follows:

Everyone is entitled to all the rights and freedoms set forth in this
Declaration, without distinction of any kind, such asrace, color, sex,
language, religion, political or another opinion, national or social
origin, property, birth or another status. Further mor e, nodistinction
shall be made on the basis of the political, jurisdictional or
international statusof the country or territory towhich a person
belongs, whether it beindependent, trust, non-self-governing or
under any other limitation of sovereignty. Emphasis added.

Subsequently, in 1992 the International Covenant on Civil and Political Rights (ICCPR),
which establishes universal standards for the protection of basic civil and political liberties, as one
of three documentsthat comprisethe*® International Bill of Rights’, wasratified by the United States.
Upon ratification, the ICCPR became the “ supreme law of the land” under the Supremacy Clause
of the U.S. Constitution, which gives such treaties the status of federal law. Accordingly, the U.S.
must comply with and implement the provisions of the treaties referred to herein, just asit would

any other domestic law.

In 1954, the Supreme Court of the United States decided the case of Bolling v. Sharpe, 347

U.S. 497, which was a companion case to Brown v. Board of Education, supra. In that case the

Supreme Court determined that the schools of the District of Columbia were to be desegregated

eventhough Washington D.C. was not a“ state”. The Court decided unanimously that whilethe 14th

amendment, whose equal Protection Clause was cited in Brown v. Board of Education, supra, in
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order to declare segregation unconstitutional, did not apply in the District of Columbia because it
was not a"state”, it did apply within the scope of Fifth Amendment. While the 5th Amendment
which was applicable in D.C. lacked an equal protection clause, “the concepts of equal protection
and due process, both stemming from our American ideal of fairness, are not mutually exclusive.”
Although equal protectionisamore explicit safeguard against discrimination, the Court stated that
“discrimination may be so unjustifiable asto be violative of due process.” Balling, supra, at 499.
The U.S. citizenship of Puerto Ricans has a gap of equality which represents ambivalence,
historically parallel and comparable to the incongruity of the “separate but equal” doctrine, which
urged and required the school s to be desegregated by mandate of the U.S. Supreme Court in Brown

v. Board of Education, supra. By such similarity, Puerto Ricans in Puerto Rico, after 118 years of

U. S. sovereignty, may defacto be considered U.S. citizens subject to an “ unincorporated territory
limitation but equal”, under the law, which essentially isa mutated and camouflaged version of the

Plessy v. Fergusson, supra, “separate but equal” discrimination; which still has not been de facto

totally eradicated.
The “separate but equal” doctrine was unequal because separate cannot be equal, as

determined by Brown v. Board of Education; consequently, the “ unincorporated territory limitation

but equal” equation of the Puerto Rican U.S. citizenship in Puerto Rico must be equally unequal
because conditioning equality to aterritorial exclusion cannot be“equal” aswell, for approximately
3.5 million Puerto Ricans living in Puerto Rico. In other words, being a U. S. citizen cannot
sometimesbedifferent asto constitute asecond classcitizenship by reason of theterritory whereyou
arelocated or reside. Puerto Ricans are equal U. S. citizens anywhere or they are not. Therestis

aflagrant aberration of thefundamental right to democratic participation, justice, and equality under
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the law. Referring to Puerto Ricans as “equal citizens’ but treating them differently by curtailing
their rights when residing in their birth land or the birth land of their parents and grandparents,
Puerto Rico is, to say the least, an undignified contradiction and an unjustified territorial
stigmatization. Such differential treatment constitutes a suspect classification that does not even
withstand the lesser of the constitutional levelsof scrutiny. Notwithstanding the controversial lega

precedent in Hirabayashi v. United States, 320 U.S. 81 (1943) and Korematsu v. United States, 323

U.S. 214 (1944) requiring the strict scrutiny in cases involving a suspect classification by reason of
national origin and fundamental rights, the decisions in the Insular Cases and its progeny continue
using the minimum rational level of constitutional scrutiny. Thereisno legitimate excuseor reason
for that.

Puerto Rico has been subject to such inequality, violation of due process, and the violation
of theright to fully exercise the democratic principles set forth above for morethan acentury. Such
violation is accentuated by the recent March 29, 2018 letter submitted by US Congressman Rob
Bishop, Chairman of the Committee of Natural Resources of the House of Representatives, to the
members of the Board in which despite the gentle effort to set forth his views regarding the state of
affairs in Puerto Rico between the FOMB and the Government of Puerto Rico, he shows the
imperiaistic perspective of the USA toward Puerto Rico. That attitude is emphasized by his
reference to the fact that the legal basis of the Congressional muscle over Puerto Rico isin fact the
power to “make all needful rules and regulations for territories’ in referenceto Article 1V, Section
3, clause 2 of Constitution of the United States, known as the property or territoria clause of the
Consgtitution of the USA.  Such state of affairsisnot conduciveto an enjoyment of theright tolife,

liberty, and the pursuit of happiness. The Plaintiffs and the People of Puerto Rico do not deserve
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such living. In fact, no ethnic group, people, or nation in the world should be subject to such life.
Justice demands a reversal of such treatment, in particular if the principles set forth in the
Declaration of Independence of the USA, its Constitution, and theinternational treatiesto whichthe
USA isaparty are going to have any meaning.

V. SOCIOECONOMIC CONTEXT IN WHICH PROMESA ISBEING APPLIED

Presently, according to the Government of Puerto Rico and the FOMB, the Peopleof Puerto
Ricoisboundto pay approximately $74 billion and more than $53 billion in unfunded pensions,
without accounting for interests and thousands of claimsfrom citizens and businessesin aseries of
labor, tort, civil rights, and contractual claims. The debt is on top of Puerto Rico’s government in
the context of an ongoing economic crisisthat has kept the socia, financial, commercial, and daily
life of the people in a downward spiral since 2006, that after hurricanes Irma and Maria have
aggravated the already compromised quality of life of the people, showing no end to that dramain
the short, mid, or far sight. Moreover, many thousands of well meaning Puerto Ricans, ready,
willing, and ableto contribute socioeconomically to their country, have migrated in greater numbers
than before the two major storms. If thetoll on Puerto Rico’s natural resources and economy was
enormous, after September 20, 2017, the toll on Puerto Rico’s human resources may result to be
greater.

The present economic circumstances and the application of the PROMESA Act to Puerto
Rico must be considered in light of the reality under which the people of Puerto Rico have beenin
their relation with the USA. That relationship has been one based on full control by the USA over
Puerto Rico’s economy, insofar as Puerto Rico has not been able to pursue socioeconomic,

commercial, and financia policiesfreely with therest of the countries of the world, and beyond the
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tariff system and market, commercial, and financial economy of the USA. The control over the
relationship has been to such a degree that over decades the local agricultural, commercia, and
industrial base of Puerto Rico has been displaced by businesses from the USA. The displacement
has taken place as the economic growth and development of Puerto Rico has mainly relied on
providing tax incentivesto US companies to establish factoriesto provide jobs as part of industrial
production for exports, as long as those incentives are available or there are no better attractive
business conditions elsewhere. Those incentives became more attractive when Congress adopted
aprovision in the US Tax Code pursuant to which Puerto Rico became a greater tax haven for US
companiesin the 1970°s. The section of the Code was known as section 936. That “growth and
development” has also been based on the input of federal funds, input that has made Puerto Rico
over time an increasingly dependent society on the federal government of the USA, without any
possibility of pursuing its own growth and sustainable development. The structure of such model,
has provided an artificial cash flow for Puerto Rico’s economy falsely perceived as “economic
growth”. Such “growth” has also been tarnished by the way Congress manipulates the incentives
at itswhim without any participation by the People of Puerto Rico. Worse of al, sincetheindustrial
base of Puerto Rico hasbeen onedesigned toward production for export, while much morethan half
of what the Island needs as far as goods and food is concerned isimported, as the cash flowsin, it
goes back to exporters, mainly from the USA. Moreover, as a result of the fact that as part of the
kind of development that Puerto Rico underwent over time most of the goods and food needed by
consumers have ended being imported from the USA, more and more of the funds submitted by the
federal government to Puerto Rico ends being used to purchase goods and food imported from the

USA, having amenia impact on the socioeconomic growth and development of Puerto Rico. The
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lack of economic and political powers of Puerto Rico to alter or at |east exercise some control over
that equation, has hampered the possibility of Puerto Rico ever achieving not only the right to self
government that the peoples of the world are entitled to, but the level of sustainable growth and
development that any society has aright to wish and achieve.

When Congress decided to eliminate the section 936 tax incentivesin 1996 over aten year
phase out period, and while the globalization of the world’s economy began to provide businesses
al over the world, including US companies, market and locations to produce goods at lower costs
during the 1990's, Puerto Rico also began to be seen as a less attractive aternative to invest to
manufacture products. Without a sufficiently developed local industria base, the departure of
companiesthat no longer saw Puerto Rico asan alternativeto invest and producejobsdueto theloss
of the section 936 benefits and the new global alternatives began the steady decline of Puerto Rico’s
economy. Inthe meantime the Government of Puerto Rico continued its growth in size and public
services, growth that began in the 1970's without any regard to the short and long time effects the
elimination of section 936 and the globalization of the economy were going to have on the People
of Puerto Rico. Those circumstances reached a point that by 2001 the expenses of the Government
of Puerto Rico began to increase disproportionately with revenues beginning a stream chronic
deficit spending year after year, with the pursuit of debt practi cesthereafter to engagein questionable
government projects and to cover the costs of the government in cahoots with financial entitiesthat
formed part of the bond i ssues having known or disregarding thefact that eventual ly the government
was going to default in the payment of the debt. All of those practices carried the government to the
fiscal crisisinwhichitisat the present time, whilethe different governorsthat Puerto Rico has had

since 2001 and their respective political parties have focused on competing every four yearsfor the
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control of the government budget and greater and greater reliance on theinflux of federal fundsinto
Puerto Rico.® Meanwhile, the governments have disregarded the socioeconomic and political
circumstancesto which Puerto Rico has been subject for decades, the lack of economic and political
powers to exercise control over its economy and policies, and the changes in the world economy.

As far as the existing financia crisis Paul Krugman, winner of the 2008 Nobel Prizein
Economicsin 2008 hasindicated that:

Puerto Rico faces somerisk of adeath spiral in which theemigration
of working - age residents undermines the tax base for those who are
left, and deteriorating public services then lead to even more
emigration. What thistells us, in turn, is that even for a part of the
United States, too much austerity can be self - defeating. It would, in
particular, beaterribleideato givethe hedge fundsthat have scooped
up much of Puerto Rico’ sdebt what they want — basically to destroy
the island’ s education system in the name of fiscal responsibility.
(Krugman Paul, America's Un-Greek Tragedies. New York Times,
August 3, 2015, pp. A19.)

Meanwhile, another Nobel Prize winner in Economics, Joseph Stiglitz (2001) criticized the
first Fiscal Plan approved by the FOMB indicating that its "draconian” austerity measures are the
worst he has ever seen and could plunge Puerto Rico into an even deeper depression erroneously
putting creditors first causing enormous amounts of distress. In the article entitled From Bad to
Worse for Puerto Rico, written by him and Martin Guzman, they both remarked among severa
points the following: (1) Private-sector jobs are being lost in Puerto Rico. Total employment in
Puerto Rico has falen from 1.25 million in the last quarter of the 2007 fiscal year to less than a
million almost a decade later; (2) Without employment, large numbers of Puerto Ricans (who are

U.S. citizens) migrate to the mainland US. Without job prospects, the labor participation rate has

°It isimportant to notein that respect that all of the governors of Puerto Rico sincethe 1997-
2000 term decided not to run for reelection or were defeated in their attempts to be reel ected.
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plummeted to 40%, two-thirds of the level on the US mainland and about 60% of Puerto Rico’s
childrenlivein poverty; (3) Puerto Rico’s debt positionisclearly unsustainable, and its economy
will be able to recover only if it gets afresh start; (4) PROMESA is bringing more problems than
solutions. Recently, the Board—seemingly lacking both any understanding of basic economicsand
democratic accountability to provide checks against its incompetence — published its demands for
the next fiscal year. The Board actually predicted that its proposals would turn Puerto Rico’s
recession into a depression of a magnitude seldom seen anywhere: a 16.2% declinein GNP in the
next fiscal year (and a further decline the year after); (5) Remarkably, the Board's plan is sketchy
when it comes to its central obligation: crafting a plan for debt restructuring. Thisis shortsighted
because depressing the economy further will fuel adebt spiral; (6) But Puerto Rico’'s problemisa
lack of capacity to pay, not alack of willingness. The only way confidence can be stimulated isby
restoring economic growth; (7) The Board isconfusing efficiency with austerity. And whileit would
be niceif one could magically bring about productivity increases, theisland’ sreal problemscall not
so much for supply-side reforms as for increased demand. Puerto Rico isin ademand-constrained
regime, demonstrated by the significant sub utilization of its factors of production; (8) A
commitment to restoring economic growth should be the center of any restructuring proposal — or
of any viablefiscal plan. That commitment must begin with a substantial debt write-off, aswell as
ashort-term moratorium on all debt payments; and (9) The PROM ESA Board was supposed to chart
apath to recovery; its plan makes arecovery virtually impossible. If the Board's plan is adopted,

Puerto Rico’'s people will experience untold suffering. And to what end? The crisis will not be
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resolved. On the contrary, the debt position will become even more unsustainable”.° The recent
demands of the Board through | etters submitted to the Governor of Puerto Rico on March 28, 2018
regjecting thefiscal plans submitted by the government of Puerto Rico (general government, PREPA
and PRASA) continue to follow that downward path.

The socioeconomic context set forth herein cannot be disregarded. It must be considered
while the constitutional and legal claims set forth in this Adversary Complaint are addressed.
Moreover, all the aforementioned, the Government of Puerto Rico and the FOMB have continued
with ultra vires expenditures and contracts grossly disregarding the bankrupt economy and the
precarious socioeconomic circumstances of life of the mgority of the residents of Puerto Rico. For
instance, the FOMB hired Natalie Jaresko as Executive Director of the Board at a yearly salary of
$650,000.00 and Noel Zamot asthe Revitalization Coordinator at ayearly salary of $325,000.00, as
if the Board was at the top of the Fortune 500 companies. That is unconscionable and immoral.
Meanwhile, the Government of Puerto Rico has hired three nonresidents of Puerto Rico, asif there
was no one competent enough in Puerto Rico at salaries way above the salary of any of the
secretaries of the Cabinet of the President of the United States. JuliaKeleher was hired as Secretary
of Education at asalary of $250,000.00 per year; Héctor Pesgquera as Security Chief of Puerto Rico
at a salary of $248,500.00 per year; Walter Higgins Il as Executive Director of PREPA at a
$450,000.00 salary plus incentives, and Brad Dean as the top executive official of Puerto Rico’s
DMO, the new entity created to promote tourism in Puerto Rico at ayearly rate of $250,000.00 plus

incentives. Those hiring practices have been undertaken in open disregard of the fact that there are

19 Joseph E. Stiglitz & Martin Guzman, From Bad to Worsefor Puerto Rico (Feb. 28, 2017),
Project Syndicate, avail abl e at https.//www.projectsyndi cate.org/commentary/puerto-rico-debtplan-
deep-depression-by-j oseph-e--stiglitz-and-martin-guzman-2017-02.)
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personsin Puerto Rico capableto hold those positions at the prevailing rates by law and or therates
set forth for PREPA and the Tourism Company executive directors in the past. If we consider that
the yearly salary of the President of the USA is $400,000.00 a year, the Vice President of the USA
$230,700.00; cabinet secretaries $210,700.00, the Speaker of the House $223,500.00 and the
Director of the FBI $185,000.00, the hiring practices of the Government of Puerto Rico have been
as unconscionable and immoral. The Plaintiffs and the People of Puerto Rico do not deserve such
conduct that isfull of lack of transparency and accountability, in addition to alack of concern onthe
part of the members of the Board and the leadership of the Government of Puerto Rico for the well
being of the People of Puerto Rico. In fact, as their public conduct and their behavior before this
Court reveals, their concernisthat of pursuing their particular ideological, personal, and/or partisan
agendas in the context of decision making processes that completely disregard the constitutional,
civil, and human rights that serve as basis of the claims of the Plaintiffs. The Plaintiffs and the
People of Puerto Rico do not deserve such treatment. Justice demands areversal of such conduct

by the Board and the Government of Puerto Rico.

VI. PROMESA AND GENERAL ALLEGATIONS

1. Asaresult of an economic recession that began in Puerto Rico on or around the year
2006, and a series of questionable financing and borrowing practices by the government of Puerto
Rico, itsfinancial advisorsand commercial banking entitiesthroughout morethan twenty years, the
Government of Puerto Rico reached a debt level of $72,000,000,000 on or around the year 2012.
In the meantime and during all of those years the Government of Puerto Rico began confronting
problems in the payment of the public debt because it could not generate enough revenues to pay

those and other obligations reaching apositioninwhich it had to default in the payment of its public
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debt by the year 2016.

2. The default brought the Government of Puerto Rico and several of its public corporations
into afiscal crisis.

3. Asaresult of that fiscal crisis Congress adopted the PROMESA Act on June 29, 2016.

4. On June 30, 2016, the President of the USA signed the Puerto Rico Oversight
Management and Economic Stability Act (PROMESA) into law becoming Public Law 114-187.*
Said legislation sets forth that it was approved to tackle the fiscal emergency of Puerto Rico, to
promote its sustainable development, and to institute a“comprehensive approach to Puerto Rico’s
fiscal, management, and structural problemsand adjustments... invol ving independent oversight and
a Federal statutory authority for the Government of Puerto Rico including instrumentalities, in
managing its public finances, and for other purposes to restructure debts in a fair and orderly
process.”

5. Thestatute providesfor the establishment of an Oversight Board (FOMB) for Puerto Rico
that would have seven (7) members with the purpose of providing a method for Puerto Rico to
achieve fiscal responsibility and access to the capital markets.

6. The statute expressly provides that Congress is approving the statute pursuant to Article
IV, Section 3, clause 2 of the Constitution of the USA, aso known as the territorial clause.

7. The statute further providesin Section 101(c) that the FOMB (1) shall be created as
an entity within the territorial government for which it is established in accordance with the law,

and stating unequivocally (2) that the FOMB shall not be considered to be a department, agency,

On that same date the Presi dent signed the Freedom of Information Reform Bill to promote
greater transparency inin the federal government, while the PROMESA Act and the conduct of the
FOMB has been far from transparent. .
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establishment, or instrumentality of the Federal Government. Through that provision Congress
pretends to distance its creature from its source, the federal government.

8. Among other provisions, PROMESA: (i) establishes a process for the FOMB to approve
afisca plan governing the Commonwealth’ s future finances and budgets (Title I1); (ii) establishes
aprocessfor the FOMB to fileabankruptcy petition on behalf of the Commonwealth of Puerto Rico
or itsinstrumentalities (Titlelll); and (iii) providesfor an alternative mechanism for the adjustment
of the Commonwealth’ sbond debt outside of abankruptcy proceeding by effectuating modifications
with the substantial, but not necessarily unanimous, support of the affected bondholders.

9. According to section 108 of PROMESA neither the Governor nor the Legislature of
Puerto Rico may (1) exercise any control, supervision, oversight, or review over the Oversight
Board or its activities; or (2) enact, implement, or enforce any statute, resolution, policy, or rulethat
wouldimpair or defeat the purposes of PROMESA asdetermined by the FOMB. Moreover, section
106(e) of the statute provides, asif the members of the FOMB wereinfallible, that there shall beno
jurisdiction in any United States district court to review challenges to the Oversight Board's
certification determinations under the Act.*

10. Pursuant to PROMESA, the government of the Commonwealth of Puerto Rico, in
conjunction with and under the supervision of the FOMB, must develop a fiscal plan designed to
“provide amethod to achieve fiscal responsibility and access to the capital markets’. PROMESA

§201(b)(1), (2).

25ych bar to any challengein that respect isunconstitutional inasmuch asit violatesthe due
process clause of the Fifth Amendment of the Constitution of the USA, and it also violatesthe First
Amendment of the Constitution of the USA in as much asit deprivestheright of the Plaintiffs and
the People of Puerto Rico tojudicial review through the exercise of the right to petition the redress
of grievances.
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11. Congress included a series of requirements that any fiscal plan adopted for the
Government of Puerto Rico must satisfy. PROMESA 8201(b) authorized the FOMB to certify the
fiscal plansonly if the fiscal plan satisfies such requirements. 1d. 8201(c)(3)(A).

12. PROMESA in Section 201(b)(1)(A), (B), (G), (J) specificaly provides among other
requirements and in its pertinent parts that any fiscal plan must:

i. Provide for estimates of revenues and expenditures in conformance with
agreed accounting standards and be based on -
(i) applicable laws; or

(i) specific bills that require enactment in order to reasonably achieve the
projections of the Fiscal Plan;

ii. ensure the funding of essential public services;

]

(G)  enablethe achievement of fiscal targets;
[...]

J provide for capital expenditures and investments necessary to promote
economic growth??;
[...] Emphasisadded.

13. The FOMB has the responsibility pursuant to section 203(a) and (b) to certify afiscal
plan for the Government of Puerto Rico that will, among other matters, ensure the funding of
essential public services and provide adequate funding for public pension systems. See Section
203(b)(2)(b) and (c). ThePlaintiffsreiterate that as of the date of this Adversary Complaint neither
the FOMB nor the Government of Puerto Rico have defined which and what are the “essential

services’.

3A s of the date of this Adversary Complaint the FOMB and the Government of Puerto Rico
have failed to define what those essential public services are.
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14. Accordingto PROMESA, the FOMB inits sole discretion may designate any territorial
instrumentality as a covered entity by the Act and subject to the requirements of PROMESA. It
may also requirethe Governor to submit to the government budgets and monthly or quarterly reports
regarding a covered territoria instrumentality and may designate any covered territorial
instrumentality to beincluded inthe Territory (Puerto Rico) Government Budget. It canalsorequire
other separateinstrumentality budgets even when those budgets do not require legidative approval
in Puerto Rico. The same principle also applies to the fiscal plans of the above mentioned
instrumentalities and the FOMB may also decide which instrumentalities are excluded from the
application provisions of PROMESA provisions. See section 101(d) of the statute.

15.  According to the statute, the members of the FOMB shall be appointed by the
President of the USA.

16. The members of the FOMB must not have any conflict of personal financial interests
and must submit personal financial statements. See section 109 of the statute. See also Caperton,

etal.,v. AT. Massey Coal CO.INC. 556 U.S. 868, 129 S.Ct. 2252 (2009).

17. Accordingto PROMESA Section 104 (48 U.S.C. §2124) , the FOMB hasthe power and
authority to hold hearingsand sessions, obtain official datafrom Federal andterritorial governments,
obtain creditor’s information, issue subpoenas, enter into contracts, enforce certain laws of the
covered territory, recur to judicial civil actionsto enforce its authority, and conduct investigations.
The FOMB has also the power to amend and/or make changes to the budget of the Government of
Puerto Rico and its agencies, to require the adoption of legislation and to annul laws, rules and/or
regul ations adopted by the government of Puerto Rico to the extent it believes they are contrary to

itsfiscal and budgetary plans. Asof the date of thiscomplaintm the FOMB has actually made use

41



of such prerogatives and authority under PROMESA and hasflexed itsmusclesin that respect inits
communications with the Goverment of Puerto Rico.

18. Accordingtothestatute, if afiscal plan doesnot satisfy the requirementsof PROMESA,
then the “Board shall provide to the Governor a notice of violation.” Id. 8201(c)(3)(B).

19. Onceafiscal planiscertified by the FOMB, the Commonwealth isrequired to approve
annual budgets that follow the certified fiscal plan. See PROMESA §202.

20. PROMESA provides a process to restructure the payment of the public debt of Puerto
Rico through negotiation and/or the reorganization of the fiscal affairs of Puerto Rico as part of a
bankruptcy process adopting some provisions of the Bankruptcy Act of the USA. As part of the
process the FOMB has among other powers the power to:

a Set the financial, legidlative, public administration, and budgetary agenda and
policies of the government of Puerto Rico;

b. Make recommendations asto thefiscal plan that the government of Puerto Rico will
adopt and to the extent the Government of Puerto Rico does not follow those recommendations
and/or reach an agreement with the FOM B in that respect, the Board hasthe power to enforceafiscal
plan (see section 201(d)(2) and 201(e)(2) of the statute;

C. Make recommendations as to the budget that the government of Puerto Rico will
adopt and to the extent the Government of Puerto Rico does not follow those recommendations
and/or reach an agreement with the FOMB in that respect, the Board has the power to enforce the
adoption of abudget compliant with the fiscal plan (see section 202(c)(2) and section 202(d)(2) of

the statute);
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d. Review and rgject theapproval of lawsadopted by thelegidlature of Puerto Rico that
do not comply with PROMESA or the the Board’s palicies, plans, and agenda (see section 204(5)
of the statute);

e Review and rglect the rules and regul ations adopted by the Government of Puerto
Rico that do not comply with PROMESA or the the Board' spolicies, plans, and agenda (see section
204(b)(4) of the statute);

f.  Authority toreview contracts adopted by the government (see section 204(b)(2) of the
statute); and

0. Enforce through the corresponding court actions, the determinations of the Board
that the government of Puerto Rico through any of its branches refuses to comply with (see section
104(k) of the statute.

21. On the basis of such powers, the determinations of the FOMB have adirect and indirect
effect over the residents of Puerto Rico, including government employees, bond holders, members
of credit unions, retired government empl oyees, shop owners, public school students, labor unions,
etc. Thosedecisionsaso haveadirect or indirect impact over the salaries, property, and essential
services of the residents of Puerto Rico, and over existing contractua rights and entitlements;
existing statutory and constitutional rights of the residents and citizens of Puerto Rico. In that
respect property and liberty rights of the residents and citizens of Puerto Rico are affected.

22. The members of the Board are appointed by the President of the United States through
aprocess set forth by the statute, and adding insult to injury and as part of the due process of law
violations by the USA over the People and residents of Puerto Rico, as part of the statute the US

Congressimposed all of the costs and expenses of the Board on the government of Puerto Rico and
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accordingly by Puerto Rico’s tax payers. Such imposition betrays the core principles on which the
USA is supposed to stand as set forth in its Declaration of Independence and the Bill of Rights of
its Constitution, and in particular the essence of the due process of law.

23. The inhabitants of Puerto Rico do not have any participation in the selection of the
members of the Board nor in its decision making process.

24. The FOMB, its members, and its employees are not liable for any obligations of or
clamsagainst the FOMB or its members or employees or the territoria government resulting from
actions taken to carry out PROMESA. See section 105 of the Act.

25. Furthermore, as set forth before neither the Governor nor the Legislature may-- (1)
exercise any control, supervision, oversight, or review over the FOMB or its activities; or (2) enact,
implement, or enforceany statute, resolution, policy, or rulethat wouldimpair or defeat the purposes
of the PROMESA Act, as determined by the FOMB. See section 108(a).

26. TheAct providesthat if the FOMB determinesthat the Governor, in the case of any then
applicable certified Instrumentality, Budgets, and the Governor and the Legislature, in the case of
the then-applicable certified Territory Budget, have failed to correct an inconsistency identified by
the FOMB, the FOMB shall-- (1) with respect to the territorial government, make appropriate
reductions in non debt expenditures to ensure that the actual quarterly revenues and expenditures
for theterritorial government are in compliance with the applicable certified Territory Budget or, in
the case of the fiscal year in which the FOMB is established, the budget adopted by the Governor
and the Legidature; and (2) with respect to covered territorial instrumentalitiesat the sole discretion
of the FOMB-- (A) make reductions in non debt expenditures to ensure that the actual quarterly

revenues and expenses for the covered territorial instrumentality are in compliance with the
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applicable certified Budget or, in the case of the fiscal year in which the FOMB is established, the
budget adopted by the Governor and the Legislature or the covered territorial instrumentality, as
applicable; or (B)(i) institute automatic hiring freezes at the covered territorial instrumentality; and
(ii) prohibit the covered territorial instrumentality from entering into any contract or engaging in any
financial or other transactions, unless the contract or transaction was previously approved by the
FOMB. See section 203 (d).

27. In addition to the powers set forth above, the Act provides that if the territoria
government failsto comply with adirection given by the FOMB with respect to alaw, the FOMB
may take such actionsasit considers necessary, consistent with thisAct, to ensure that the enactment
or enforcement of the law will not adversely affect the territorial government's compliance with the
Fiscal Plan, including preventing the enforcement or application of the law. See section 204(a)(5)
of the Act.

28. The FOMB also hasthe power to establish policiesto require prior FOMB approval of
certain contracts, including leases and contracts to a governmental entity or government-owned
corporations rather than private enterprises that are proposed to be executed by the territorial
government, to ensure such proposed contracts promote market competition and arenot inconsi stent
with the approved Fiscal Plan. See section 204(b)(2).

29. Asfar asthe power over laws of Puerto Rico the FOMB has the power to review, and
initssolediscretion, rescind, any law that-- (i) was enacted during the period between, with respect
to Puerto Rico, May 4, 2016; or with respect to any other territory, 45 daysprior to the establishment
of the FOMB for such territory, and the date of appointment of all members and the Chair of the

FOMB. See section 204(c)(B).
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30. Furthermore the FOMB may at any time submit recommendations to the Governor or
the Legislature on actions the territorial government may take to ensure compliance with the Fiscal
Plan, or to otherwise promote the financia stability, economic growth, management responsibility,
and service delivery efficiency of the territorial government, including recommendations. See
section 205(a).

31. Asfar asdebt issuance, for so long asthe FOMB remainsin operation, the Government
of Puerto Rico may not, without the prior approval of the FOMB, issue debt or guarantee, exchange,
modify, repurchase, redeem, or enter into similar transactions with respect to its debt. See section
207.

32. Pursuanttothe Act avoluntary case under PROMESA iscommenced by thefiling with
the district court of a petition by the FOMB. See section 304. Moreover, in such casesthe FOMB
in acase under PROMESA isthe representative of the debtor, in this case the Gover nment of
Puerto Rico. See section 315(b). Emphasis added.

33. The FOMB has interpreted the statute and exercised its authority as if it has such
powers without any oversight or the consent by the Government of Puerto Rico, the Puerto Rico
Legidature or any Puerto Rico Government entity, or by the people of Puerto Rico. Inthe exercise
of such authority there has been no direct or indirect input on the part of the voters from Puerto
Rico, or itselected official sin the manner and matter pursuant to which the FOMB ultimately makes
decisions over the budget of the Government of Puerto Rico, the policies of the Government of
Puerto Rico, itsessential servicesand itslaws and regul ations, notwithstanding what this Court has

determined asfar asthe extent of the power of the FOMB asfar as the Government of Puerto Rico
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isconcerned. In that respect see Opinion and Order dated November 16, 2017, Docket 471 in case

number 17-04780.

34. The FOMB, is such abroad and powerful entity, that it has the authority and power to

make decisions over the People and residents of Puerto Rico, without any accountability to the

People of Puerto Rico, and without any oversight, screening and participation by the People of

Puerto Rico and/or its elected representatives.

35. Asan example of the exercise of such broad powersover the government of Puerto Rico

and its elected officials the FOMB has undertaken among others the following actions:

a)

b)

d)

On October 14, 2016, then-Governor of Puerto Rico Algandro Garcia Padilla
submitted to the FOMB the first proposed Fiscal Plan for the Commonwealth (the
“Garcia Padilla Plan”). The Garcia Padilla Plan was rejected by the FOMB at its
meeting on November 18, 2016. At that meeting, the FOMB adopted and
communicated publically a set of five principles for the Fiscal Plan.

Governor Rossell6 submitted hisfirst Revised Fiscal Plan - arevision of the Garcia
Padilla Plan - to the FOMB on February 28, 2017 (the “February 28 Plan). The
February 28 Plan proposed no funding for public pension systems per se, but instead
provided for a“pay-as-you-go model to cover remaining defined benefit obligations”
from the Commonwealth’ general budget. On March 9, 2017, the FOMB, sent the
Governor a letter stating that the February 28 Plan did not “comply with the
requirementsset forthin PROMESA”. Despitenotingthat, inthe FOMB’ sview, the
February 28 Plan was* heading in theright direction” in many areas, the Board again
insisted-asit had at itsNovember 18, 2016 meeting and its January 18, 2017 |etter-on
afirm, round and unexplained “ 10% benchmark” for pension cuts. The FOMB aso
stated that it would approve aFiscal Plan on March 13, 2017.

The Government soon after submitted arevised version of itsfiscal plan which was
finally approved by the FOMB on March 13, 2017. Despite someresistancefrom the
governor, the plan included furloughs and elimination of other public employee
benefits per the FOMB’ s conditions.

On June 30, 2017, the FOMB unilaterally ordered $13 million in cuts to the state
legidature’ s budget; a capacity not included in PROMESA, per se.
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€) On July 22, 2017, the Puerto Rican Legislature approved Senate Bill 404, which
reversed certain retirement cuts that had been approved by the Garcia Padilla
administration during 2013. Nevertheless, the FOMB sent a letter to the Governor,
ordering for the law to be vetoed.

f) On August 4, 2017, the FOMB imposed a two-day per month furlough on public
employees, despite protests from Puerto Rico’s government.

0) OnAugust 31, 2017, the FOMB sent another letter, but now in regards to the recently
passed Act 47, which allowed for the Patients Ombudsman to impose penalties on
those health insurersthat deny medical servicesto their patientsfor purely economic
reasons. Per the FOMB’ srequest, Rossel |6 was to provide additional information to
support the law, or the FOMB would prevent the law from taking place.

h) On January 11, 2018, the FOMB rejected Senate Bill 774, which sought to create a
fund to support municipal governments in an attempt to respond to post-hurricane
emergenciesaswell asaeviatelimited funding on the city-level. That sameday, the

FOMB aso rgected Senate Bill 43, which created afirearm and drug-free program
for the island’ s schools.

1) OnMarch 28, 2018 the FOMB rejected the fiscal plans proposed by the Government

of Puerto Rico for the government, PREPA, and PRASA submitting letter to the
Government of Puerto Rico with recommendations including a series of austerity

measures that would adversely affect the Plaintiffs and the People of Puerto Rico.
36. The power of the FOMB is such that it can and it has abridged constitutional and civil
rights of Puerto Rican inhabitants, and it has deprived of statutory and contractual entitlements, and
as such, those actions constitute a deprivation and taking of property rights without due process of
law. Inasmuch as the FOMB has the power and it has exercised that power under color of authority
on the basis of theterms set forth in the PROMESA Act as enacted by Congress, the creation of the
FOMB and the exercise of any power on the basis of that statuteisinconsistent with the Declaration
of Independenceof the USA, the Constitution of theUSA, the United Nations Charter, the Universal

Declaration of Human Rights, the International Covenant of Civil and Political Rights and the

constitutional, civil and human rights of the inhabitants of Puerto Rico.
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37. ArticleVI, Clause 2 of the Constitution of the USA providesthat the Constitution, and
the Laws of the United States which shall be made in pursuance thereof; and all Treatiesmade, or
which shall be made, under the Authority of the United States, shall be the Supreme Law of the
L and. Emphasis added.

38. The United Nations Charter applies to the People of Puerto Rico. It is part of the
Supreme Law of the Land insofar as the USA is part of the Charter and Congress ratified its
participation in that Treaty.

39. TheUniversal Declaration of Human Rights of the United Nations appliesto the People
of Puerto Rico.

40. The USA joined the Universal Declaration of Human Rights of the United Nations on
December 10, 1948.

41. Regardless of whether the Senate of the USA may haveratified or may havenot ratified
the Universal Declaration of Human Rights, the human rights set forth therein are natural rights not
only acknowledged by most of the nations of theworld, but they are human rightsthat human beings
morally are entitled to enjoy, rightsfought for during centuries and that form part of theright tolife,
liberty and to pursue happiness.

42. The USA has joined the International Covenant of Civil and Political Rights.

43. Thelnternational Covenant of Civil and Political Rights appliesto the People of Puerto
Rico.

44. Congress ratified the International Covenant of Civil and Political Rights on April 12,

1992.
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45. The First Amendment of the Constitution of the USA applies to Puerto Rico and its
inhabitants just asthe samerightsreferred to therein in the Universal Declaration of Human Rights
of the United Nations and in the International Covenant of Civil and Palitical Rights.

46. The Fifth Amendment of the Constitution of the USA applies to Puerto Rico and its
inhabitants just asthe samerightsreferred to therein in the Universal Declaration of Human Rights
of the United Nations and in the International Covenant of Civil and Palitical Rights.

47. The Fourteenth Amendment of the Constitution of the USA appliesto Puerto Rico and
its inhabitants just as the same rights referred to therein in the Universal Declaration of Human

Rights of the United Nations and in the International Covenant of Civil and Political Rights.

V. CAUSESOF ACTION:

A. FIRST CAUSE OF ACTION: THE UNCONSTITUTIONALITY
OF THE FOMB DUE TO THE VIOLATION OF
INTERNATIONAL COVENANTSTHAT BIND THE USA*

a) Introduction:
1. The Plaintiffs reassert each and every one of the allegations set forth above.
2. Ever since the adoption of the Foraker Act, the USA has exercised its political and

socioeconomic powers over the people of Puerto Rico relying on the powers bestowed on Congress

4 The Plaintiffs are aware of the fact that Section 602 of PROMESA provides that in any
judicia proceeding regarding this title, Federal, State, or territorial laws of the United States, as
applicable, shall govern and be applied without regard or reference to any law of any international
or foreignjurisdiction. However, Congresshasno power todisregard, limit, and/or legislateover and
aboveArticle VI, clause 2 of the Constitution of the USA that providesthat: “ This Constitution, and
the Laws of the United States which shall be made in Pursuance thereof; and all Treatiesmade, or
which shall be made, under the Authority of the United States, shall bethe Supreme L aw of
theLand.” Emphasis added.
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by Article IV, Section 3, cl. 2 which provides that Congress has the power to dispose of and make
all needful rulesand regulationsfor the territories of the USA. Emphasis added.

3. Thereareaseriesof other historical and legal provisions applicableto thiscomplaint and
to this first cause of action that correspond to the Charter of the United Nations, the Declaration
of Independence of the United States, the Constitution of the United States, the Declaration of
Human Rights of the United Nations, and the International Covenant of Civil and Political Rights.

4. The applicable provisions of those historical and legal sources pertinent to the First Cause
of Action are the ones set forth as follows.

b) The United Nations Charter

1. The United Nations Charter is atreaty among nations.

2. By forming part of the nations that agreed to the terms of the United Nations Charter, the
United States forms part of the Charter and that is one of the treaties adopted that forms part of the
Supreme Law of the USA.

3. By adopting the United Nations Charter in 1945, the USA adopted the principles and
purposes to develop friendly relations among nations based on respect for the principle of equal
rightsand self-deter mination of peoplesuniver sal respect for and obser vance of human rights
and fundamental freedoms for all without distinction as to race, sex, language, or religion.
Emphasis added.

4. Article 73 of the Charter expressly provides that members of the United Nations which
have or assumeresponsibilitiesfor theadministration of territorieswhose peoples have not yet
attained a full measure of self-government recognize the principle that the interests of the

inhabitants of these territories are paramount, and accept as a sacred trust the obligation to
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promote to the utmost, within the system of international peace and security established by the
present Charter, the well-being of the inhabitants of theseterritories, and, to this end:

a. to ensure, with due respect for the culture of the peoples concerned, their political,

economic, social, and educational advancement, their just treatment, and their protection

against abuses;

b. to develop self-gover nment, to take due account of the political aspirations of the

peoples, and to assist them in the progressive development of their free political

institutions, according to the particular circumstances of each territory and its peoples and
their varying stages of advancement;

c. to further international peace and security;

d. to promote constructive measures of development, to encourage research, and to

co-operate with one another and, when and where appropriate, with specialized international

bodies with a view to the practical achievement of the social, economic, and scientific
purposes set forth in this Article; and

e. to transmit regularly to the Secretary-General for information purposes, subject to such

limitation as security and constitutional considerations may require, statistical and other

information of atechnical nature relating to economic, social, and educational conditionsin
the territories for which they are respectively responsible... (Emphasis added)

5. By the USA joining the United Nations Charter and committing itself to comply with its
terms, and considering the fact that the People of Puerto Rico have aright to equal rights and the
right to self-determination, assuming that prior to 1945 the USA had the authority to assert colonial
powers over Puerto Rico pursuant to Article 1V, Section 3, clause 2 of its Constitution, power that
the Plaintiffs do not acknowledge inasmuch asit is contrary to the Declaration of Independence of
the USA, the USA waived the power to exercise such colonia authority and to adopt any rules and

regulations over Puerto Rico on the basis of the terms set forth in Article IV Section 3 clause 2 of

the Constitution of the USA.
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6. Furthermore, as a party to the Universal Declaration of Human Rights, the USA
committed itself to recognize that theinherent dignity and of theequal and inalienablerights of
all membersof thehuman family isthefoundation of freedom, justiceand peacein theworld;
that it isessentia, if men [and women] are not to be compelled to have recourse, as alast resort, to
rebellion against tyranny and oppression, that human rights should be protected by the rule of
law; and that the peoples of the United Nations have in the Charter reaffirmed their faith in
fundamental human rights, in thedignity and worth of thehuman per son and in theequal rights
of men and women and have determined to promote social progress and better standards of lifein
larger freedom. See Preamble of the Universal Declaration. Emphasis added.

7. The USA aso made a commitment to recognize in that Universal Declaration the
following principles and human rights:

a) All human beings are born free and equal in dignity and rights (Article 1);

b) Everyoneis entitled to all the rights and freedoms set forth in this Declaration, without
distinction of any kind, such as race, colour, sex, language, religion, political or other opinion,
national or socia origin, property, birth or other status. Furthermore, no distinction shall be made
on the basis of the political, jurisdictional or international status of the country or territory to which
aperson belongs, whether it beindependent, trust, non-self-governing or under any other limitation

of sovereignty (Article 2);

c) All areequal beforethelaw and are entitled without any discrimination to equal protection
of thelaw. (Article7); and

d) Everyone has the right to a standard of living adequate for the health and well-being of
himself and of his family, including food, clothing, housing and medical care and necessary social
services, and the right to security in the event of unemployment, sickness, disability, widowhood,
old age or other lack of livelihood in circumstances beyond his control. (Article 25).

8. Asfar asthelnternational Covenant of Civil and Political Rightsisconcerned, by joining

that Covenant the USA made acommitment to recognizethat theinherent dignity and the equal and
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inalienable rights of all members of the human family is the foundation of freedom, justice and
peace in the world; that those rights derive from the inherent dignity of the human person; that, in
accordancewiththe Universal Declaration of Human Rights, theideal of free human beingsenjoying
civil and political freedom and freedom from fear and want can only be achieved if conditions are
created whereby everyone may enjoy hiscivil and political rights, aswell ashiseconomic, social and
cultural rights; and that the States under the Charter of the United Nations have the obligation to
promote universal respect for, and observance of, human rights and freedoms. See Preamble of
Covenant.
9. Aspart of that Covenant the USA also made a commitment to recognize among other

pertinent obligations that:

a) All peopleshavetheright of self-determination. By virtue of that right they freely

determinetheir political status and freely pursue their economic, socia and cultura

development;

b) All peoples may, for their own ends, freely dispose of their natural wealth and

resources without prejudice to any obligations arising out of international economic

co-operation, based upon the principle of mutual benefit, and international law. In no

case may a people be deprived of its own means of subsistence; and

¢) The States Partiesto the present Covenant, including thosehaving responsibility

for the administration of Non-Self-Governing and Trust Territories, shall

promotetherealization of theright of self-determination, and shall respect that

right, in conformity with the provisions of the Charter of the United Nations. See

Article 1of Covenant. (Emphasis added.)

10. Aspart of that Covenant the USA also made a commitment to recognize among other

pertinent obligationsthat it will respect and ensureto all individualswithin itsterritory and subject

toitsjurisdiction therightsrecognized in the present Covenant, without distinction of any kind, such

asrace, colour, sex, language, religion, political or other opinion, national or social origin, property,



birth or other status. Furthermore the USA made a commitment to take the necessary steps, in
accordancewithitsconstitutional processesand with theprovisionsof the present Covenant, to adopt
such lawsor other measures as may be necessary to give effect to therightsrecognized in the present
Covenant. See Article 2.1 and 2.2 of the Covenant.

11. As part of that Covenant the USA aso made a commitment to recognize among other
pertinent obligations: (a) to ensure that any person whose rights or freedoms as herein recognized
areviolated shall have an effective remedy, notwithstanding that the violation has been committed
by persons acting in an official capacity; (b) to ensure that any person claiming such aremedy shall
have hisright thereto determined by competent judicial, administrative or legidlative authorities, or
by any other competent authority provided for by the legal system of the State, and to develop the
possibilities of judicial remedy; (c) to ensure that the competent authorities shall enforce such
remedies when granted. See Article 2.3 of the Covenant.

12. As part of that Covenant the USA also made a commitment to recognize among other
pertinent obligations that every citizen shall have the right and the opportunity, without any of the
distinctions mentioned in article 2 and without unreasonable restrictions: (@) to take part in the
conduct of public affairs, directly or through freely chosen representatives; (b) to vote and to be
elected at genuine periodic el ectionswhich shall be by universal and equal suffrageand shall be held
by secret ballot, guaranteeing the free expression of the will of the electors; and (c) to have access,
on general terms of equality, to public servicein his country. See Article 25 of the Covenant.

13. Finaly, as part of that Covenant the USA aso made acommitment to recognize among
other pertinent obligations that all persons are equal before the law and are entitled without any

discrimination to the equal protection of the law and that the law shall prohibit any discrimination
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and guaranteeto all personsequal and effective protection against di scrimination on any ground such
asrace, colour, sex, language, religion, political or other opinion, national or social origin, property,
birth or other status. See Article 26 of the Covenant.

14. All of thegovernmentsof Puerto Rico sincetheyear 1949 wrongfully, negligently and/or
in complicity with the government of the USA have failed to challenge the colonia regimethat the
USA has established in Puerto Rico since 1898, and to demand the USA to comply with the
obligations set forth in the treatises set forth above. They have done so despite the moral, ethical,
legal, socioeconomic, political, and philosophical principlesand human rights acknowledged by the
nations of the world therein and the fiduciary duty they had to respect and promote those principles
and rights. .

15. Regardless of how wrongful, negligent, and/or complicit with the USA all of the
governments of Puerto Rico have been in the disregard of the obligation to protect and safeguard
thewell being and human rights of the People of Puerto Rico, and to challenge the violation by the
USA of the self-determination, moral, civil, constitutional, and human rights of the inhabitants of
Puerto Rico asindividuals and as a People, as set forth in the treatises set forth above, allowing the
illegal and unfettered exercise of power by the government of the USA over Puerto Rico, by
imposing on the Plaintiffs and the People of Puerto Rico the FOMB with the powers set forth in
PROMESA, Congress and the FOMB deprive the People of Puerto Rico and the Plaintiffs of their
right to self determination and the rights set forth in the treatises referred to above.

16. Inasmuch asthe PROMESA Act was adopted as set forth by the statute on the basis of
Article IV Section 3 clause 2 of the Constitution of the USA, and inasmuch as the powers over

Puerto Rico under that clause of the Constitution of the USA were waived by the government of the
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USA by joining the United Nations Charter in 1945, and the other treatises set forth above, the
creation of the FOMB and its imposition over Puerto Rico by Congress is null and void and
accordingly should be declared unconstitutional, just as any and all acts undertaken by the FOMB,
and the proceedings under PROMESA should be stayed.

17. Inasmuch as by approving the PROMESA Act Congress has violated the obligations of
the USA set forth above under the United Nations Charter and the treatises referred to above, the
Plaintiffs have been deprived by such legislative action of their right to due process, to the equal
protection of thelaws, and to self determination. Thus, the creation of the FOMB should be declared
unconstitutional, and theimplementation of any and all fiscal plans approved by the FOMB, just as
any of its act should be declared null and void, and the proceedings under PROMESA should be
stayed.

18. Accordingly, it is respectfully requested from the Court to declare so through the
corresponding judgment, and to order the members of the Board, the Board itself and all of its
employees and contractors to return to the Government of Puerto Rico any and al monies paid by
the government of Puerto Rico pursuant to the terms of the PROMESA Act, and to order the
Government of the USA to account for and pay to the Government of Puerto Rico any sums of
money used by the FOMB and its employees and its contractors that are not returned inasmuch as
it must respond for the enactment and imposition over the Plaintiffs and the People of Puerto Rico

of anillegal and unconstitutional act

B. SECONDCAUSEOFACTION: THE UNCONSTITUTIONALITY
OF THEFOMBASA VIOLATION OF THE DECLARATION OF
INDEPENDENCE AND THE CONSTITUTION OF THE USA

1. The Plaintiffs reassert each and every one of the allegations set forth above.
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2. Congress enacted the PROMESA Act wrongfully and/or rightfully pursuant to ArticlelV,
section 3 of the Constitution of the United States, which provides Congress the power to dispose of
and makeall needful rulesand regulationsfor theterritories of the United Statesincluding Puerto
Rico. Emphasis added.

3. The power to enact rules and regulations by Congress under Article IV Section 3 of the
Constitution of the USA isnot unrestricted inasmuch as Congress must adopt rules and regulations
for theterritoriesthat are needful, and as part of the exercise of that power, it must comply with the
terms of that Constitution and with certain fundamental constitutional, civil, and natural rightsthat
the inhabitants of the territories have just as the inhabitants of any of the states of the USA.

4. The Declaration of Independence of the United States is the document pursuant to which
the United States of America arose and were born as a nation in the world. In fact, it is the birth
certificate of the USA.

5. Thetext and spirit of the Declaration of Independence of the USA form part of the legal
basis of the Constitution of the USA.

6. The Declaration of Independence sets forth the moral, socioeconomic, political and
philosophical foundationsof the USA, and accordingly, that declaration isthe primary foundational
and legal document of the USA.

7. As set forth before, the Declaration provides that:

"We hold these truths to be self evident, that all men [and
women] arecr eated equal, that they areendowed by their Creator
with certain unalienablerights, that amongthesearelife, liberty,
and the pursuit of Happiness. That to secure these rights,
governments are instituted among men [and women], deriving
their just powersfrom the consent of the gover ned; that whenever
any form of government becomes destructive of those ends, it is the

Right of the people to alter or to abolish it; and to institute new
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government, laying itsfoundations on such principles, and organizing
its powers in such form, as to them shall seem most likely to effect
their safety and happiness'. Emphasis added.
8. On the other hand, the inhabitants of Puerto Rico are entitled to the fundamental
constitutional rights set forth in the Bill of Rights of the Constitution of the United States, and in
particular totherights set forth inthe First, Fifth, and Fourteenth Amendment of the Constitution

of the United States. In that respect see Posadas de Puerto Rico Associates v. Tourism Company

of Puerto Rico, 478 U.S. 328 (1986) (applying the First Amendment);and seea so Examining Board

v. Flores de Otero 426 U.S. 572 (1976) (applying the Fifth Amendment to Puerto Rico just as the

equal protection rights). In Examining Board supra, the Supreme Court set forth that Congress

explicitly provided that "The Constitution and all laws of the United States which are not locally
inapplicable shall have the same force and effect within al the organized Territories, and in every
Territory hereafter organized as el sewhere within the United States.” Rev. Stat. § 1891 (1874).”

9. One of the fundamental rights that the Plaintiffs and the People of Puerto Rico have as
inhabitants of the territory of Puerto Rico and as citizens of the USA istheright to free speech set
forth in the First Amendment of the Bill of Rights. That Amendment sets forth in its pertinent part
that:

Congress shall makeno law ...., prohibiting the free exercise thereof; or abridging the

freedom of speech, or of the press; or theright of the people peaceably to assemble, and

to petition the government for aredress of grievances. Emphasis added.

6. Therights set forth in the First Amendment intrinsically include the right to vote.

7. On the other hand, the Fifth Amendment of the Constitution of the USA providesin its

pertinent part that no person shall be deprived of life, liberty, or property without due process of

law. It also guaranteestheright of personsinthe USA, including the People of Puerto Rico, tothe
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equal protection of the laws, just as the Fourteenth Amendment of the Constitution of the United
States.

8. As set forth before, the FOMB created by Congress through the PROMESA Act has the
power as part of itsoversight authority to rej ect statutes adopted by thelegidl ative assembly of Puerto
Rico, to require changes in the statutes, to reject the budgets approved by the legidative assembly
of Puerto Rico and the fiscal plans adopted by the government of Puerto Rico, and to establish and
impose budgets and fiscal plans on the government of Puerto Rico to the extent no agreement is
reached between the Government of Puerto Rico inthe FOMB in that respect.

9. Since the year 1900, the People of Puerto Rico have exercised the right to vote for
representativesat themunicipal and legidlativelevel to exercisethe power to managetheir townships
and to adopt those statutes and budgets that they may deem convenient and favorable to them. The
legidative level pertained to a house of representatives inasmuch as the upper chamber members
weretheindividual snamed to form part of the governors cabinet, who were not €l ected by the People
of Puerto Rico.

10. Since 1917, the People of Puerto Rico wereallowed to votefor the members of the upper
chamber of the Puerto Rico legisative assembly.

11. Since 1948 the People of Puerto Rico have exercised the right to vote for the top
executive officer of the government of Puerto Rico, thegovernor, and sincetheyear 1952 withinthe

terms of aconstitution with arepublican form of government and abill of rights, all of them political

*The Fourteenth Amendment is also included as part of Plaintiffs claims to the extent the
Court determines as PROMESA sets forth that the FOMB is aterritorial and not afederal entity.
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prerogatives executed as part of actsof Congress pursuant to its powers under the Constitution of the
United States.

12. Ever since the USA invaded Puerto Rico asserting absolute military, socioeconomic,
and political power over Puerto Rico and its inhabitants, the USA has failed to comply with the
obligation to respect the legal basis of its republican democracy, and that is to allow the People of
Puerto Rico to institute their own government among the nations of the world, just asthe USA did
from July 4, 1776, deriving their just powers from the consent of the inhabitants to secure the right
of the People of Puerto Rico tolife, liberty, and the pursuit of happiness, as they deem best.

13. By enacting PROMESA, Congressrecognized thefiscal crisisinthe Commonwealth
of Puerto Rico and its instrumentalities, and recognized the fiscal emergency that renders the
government of the Commonwealth of Puerto Rico unable to provide its citizens effective services,
whilesuffering themigration of residentsand closing of businesses. Congress, however, inviolation
of its constitutional and legal obligations enacted PROMESA with powersto impose decisionsand
policies over the People of Puerto Rico that may and have deprived the inhabitants of Puerto Rico
of their quality of life, and accordingly liberty and property rights, without due process of law and
without the representative and democratic participation of the People of Puerto Rico, and without
acknowledging the colonial relationship that has endured Puerto Rico since 1898.

14. The powers bestowed upon the FOMB by Congress, as exercised and as can be continued
to be exercised by the FOMB, have deprived the liberty, life (quality of life which impinge on the
liberty and theright to pursue happiness), and property rightsof the Plaintiffs. It doesso to the extent
it impacts through the laws, public policies, fiscal plans, and/or budgets approved the rights of the

bondholders, the rights under collective bargaining agreements, labor legislation, and civil and
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constitutional rights under the Constitution of Puerto Rico, in addition over essentia government
servicesthey are entitled to, and that the FOMB and the government of Puerto Rico have failed to
define pursuant to the PROMESA Act.

15. Given the constitutional rights residents of Puerto Rico have and in particular the right
tovote, Congresscannot create agovernment structure over the elected Government of Puerto Rico
and the Plaintiffs and the residents of Puerto Rico that has the power to restructure the payment of
the public debt of Puerto Rico through negotiation and/or the reorganization of the fiscal affairs of
Puerto Rico as part of a bankruptcy process and to establish afiscal plan and budgets for Puerto
Rico’'s government and government agencies and corporations in open disregard of freedom of
expression and right to vote of the People of Puerto Rico.

16. Inasmuch as Congress creates and imposes on Puerto Rico a Board with the powers
referred to above, including the power to surpass and disregard the will of Puerto Rico’s elected
representatives, Congress violates the inalienable rights set forth in the Declaration of
Independenceand the First Amendment rights of the Plaintiffs and the People of Puerto Rico.
Moreover, to the extent that power is exercised and the exercise of that power impinges on the
property and liberty (quality of life and the right to pursue happiness) rights of the Plaintiffs as
referred to above, their Fifth and Fourteenth Amendment Rights of the Plaintiffs are violated.

17. Inasmuch as Congress creates and imposes on Puerto Rico a Board with the powers
referred to above, including the power to surpass and disregard the will of the People Puerto Rico’s
elected representatives, Congress violates Act 600 and the power, including the del egated power to

the People of Puerto Rico to exercise a form of self government. Accordingly, such exercise of
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power and authority is null and void and the creation of the FOMB should be declared
unconstitutional .

18. Moreover, the lack of accountability of the FOMB before the People of Puerto Rico in
addition to the fact that the statute was adopted and the members of the FOMB were selected and
appointed inopen disregard to thefreedom of expression, democratic participation, and voting rights
of the of the Plaintiffs and the People of Puerto Rico, is a reckless, dictatorial, racist, and
discriminatory exercise of power in violation of theinalienable rights set forth in the Declaration of
Independence and the equal protection rights of the People of Puerto Rico under the Fifth
Amendment of the Constitution of the USA, and to the extent the pretension of Congress to
determinethat the FOMB isaterritorial entity, under the Fourteenth Amendment of the Constitution
of the USA.

19. Totheextent Congress must respect theinalienable rights set forth in the Declaration of
Independence and the First, Fifth Amendment and Fourteenth Amendment rights of the People of
Puerto Rico in Puerto Rico, it cannot deprive the People of Puerto Rico of such rights, because its
own Constitution prohibits the exercise of such power.

20. Given the way the FOMB was created and the powers it has in open disregard to the
rights of the People of Puerto Rico referred to herein, the exercise of such powers by Congress and
by the FOMB deprives the Plaintiffs of their inalienable rights set forth in the Declaration of
Independence and the First, Fifth and Fourteenth Amendment rights.

21. The act of Congress to establish an FOMB and to impose it on the Plaintiffs and the
People of Puerto Rico in open disregard to the freedom of expression and equal protection rights set

forth herein, constitutes a violation of the inaienable rights set forth in the Declaration of
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Independence and the First, Fifth and Fourteenth Amendment Rights of the Constitution of the USA
and accordingly, the creation of that Board should be declared null and void and unconstitutional,
just as all acts undertaken by that Board ever since it was established with its members. Thus, the
creation of the FOMB should be declared unconstitutional, and the implementation of any and all
fiscal plans approved by the FOMB, just asany of its act should be declared null and void, and the
proceedings under PROMESA should be stayed.

22. Accordingly, it is respectfully requested from the Court to declare so through the
corresponding judgment, and to order the members of the Board, the Board itself and all of its
employees and contractors to return to the Government of Puerto Rico any and all monies paid by
the Government of Puerto Rico pursuant to the terms of the PROMESA Act, and to order the
government of the USA to account for and pay to the Government of Puerto Rico any sums of money
used by the FOMB and/or its employees and contractors that are not returned inasmuch as it must
respond for the enactment and imposition over the Plaintiffs and the People of Puerto Rico of an
illegal and unconstitutional act.

23. Thefailureto reach such conclusion would betray the words of Abraham Lincolnin his
Gettysburg Address where he expressed that the government should be of the people, by the people,

and for the people.

C. THIRD CAUSE OF ACTION: THE UNCONSTITUTIONALITY
OF THE FOMB DUE TO THE VIOLATION OF THE DUE
PROCESS OF LAW RIGHTSOF THE PLAINTIFFS

1. The Plaintiffs reassert each and every one of the allegations set forth above.
2. The powers bestowed upon the FOMB by Congress, as exercised and as can be continued

to be exercised by the FOMB, have deprived the liberty, life (quality of life which impinge on the
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right to liberty and the pursuit of happiness), and property rights of the Plaintiffs. It does so to the
extent it impacts through the laws, public policies, fisca plans, and/or budgets approved the rights
of thebondholders, therightsunder collective bargai ning agreements, labor legislation, and civil and
constitutional rights under the Constitution of Puerto Rico, in addition over essential government
services they are entitled to and that the FOMB and the government of Puerto Rico have failed to
define pursuant to the PROMESA Act.

3. As set forth before, the FOMB created by Congress through the PROMESA Act has the
power as part of itsoversight authority to rej ect statutes adopted by thelegid ative assembly of Puerto
Rico, to require changes in the statutes, to reject the budgets approved by the legidative assembly
of Puerto Rico and thefiscal plans adopted by the Government of Puerto Rico, and to establish and
impose budgets and fiscal plans on the Government of Puerto Rico to the extent no agreement is
reached between the Government of Puerto Rico inthe FOMB in that respect.

4. Congress provided such powersto the FOMB without any accountability to the Plaintiffs
and the People of Puerto Rico in addition to the fact that the statute was adopted and the members
of the FOMB were selected and appointed in open disregard to the freedom of expression,
democratic participation, and voting rights of the People of Puerto Rico.

5. Asset forth above, the Fifth Amendment of the Constitution providesin its pertinent part
that no person shall be deprived of life, liberty, or property without due process of law.

6. The powers granted by Congressto the FOMB are of such extent, level, and magnitude,
and in open disregard to the democratic principles set forth above, and without any accountability
from the People of Puerto Rico, including the power over laws and regul ations, budgets, contracts,

and fiscal plans, that the life (quality of life which isahuman right), liberty, and property rights of

65



the Plaintiffs can be and have been adversely affected by the acts of the FOMB, including and not
limited to the financial and collective bargaining and labor rights and entitlements of the Plaintiffs
and their members.

7. Moreover, within the FOMB, regardless of whether it is a federal or territorial and/or
colonial entity, Congress has created an entity in which it hasjoined executive, fiscal, and legislative
powers in open disregard to the constitutional principle of the separation of powers according to
which its own constitutional government was created in 1787 and according to which it required the
People of Puerto Rico to adopt their own constitution in 1950.

8. The separation of powersin government is part and parcel of the due process of law rights
to which all persons are entitled to in the USA and in Puerto Rico, including all of the persons
residingin the USA, rights embedded in the Fifth and Fourteenth Amendment™ of the Constitution
of the USA.

9. By merging al of those powers within the FOMB, and in particular without any
accountability by the People of Puerto Rico, Congress violates the due process of law provisions of
the Fifth Amendment. Likewisethe FOMB does so by the exercise of such powersover thePlaintiffs
and the People of Puerto Rico.

10. Moreover, the FOMB in its statutory capacity has the potentialy conflicting duties and
authorities to ultimately control, (over and beyond elected Puerto Rico government officias
decisions) and to legaly represent Puerto Rico, creating multiple and potentially or actually

conflicting fiduciary duties. Such conflicting dutiesand authoritiesdisregard thestrictest adherence

16T he Fourteenth Amendment isincluded herein and thereafter to the extent the pretension
of PROMESA that the FOMB is aterritoria entity stands.

66



to asubstantive and procedural application of due process of law. Without pretending to exhaust all
the legal angles of constitutional analysis that this singular situation presents, the FOMB by the
statutory definition of its duties and the authority vested upon it, has to determine when and what to
investigate, supervise, adjudicate, resolve, and/or decidewith respect to the approval or disapproval
of fiscal plansand restructuring of the public debt, rescind and/or veto legislation asit may determine
to be necessary, and to decideif, when and how to represent thedebtor in Title 11 proceedings. Such
broad concentration of functions, power, and authority, without any separation of powers and
accountability mechanisms on behalf of the People of Puerto Rico, ultimately deprivesthe citizens
individually and collectively of their quality of life, property and liberty, representinga primafacie
aconflict of interest of such magnitudethat it violates the procedural and substantive due process of
law and the equal protection of the laws rights of the Plaintiffs and the People of Puerto Rico.

11. Inasmuch asthat isthe state of therel ationship and power correl ation between the FOMB
and the inhabitants of Puerto Rico, the FOMB as conceived and created by Congress violates the
Fifth and Fourteenth Amendments of the Constitution of the USA.

12. It dso violates the due process provisions of the Constitution of the United States
inasmuch as Congress has merged the power to investigate, to adjudicate, and to legislate matters
over the statutory, constitutional, and contractual rights and entitlements of the Plaintiffs and of the
inhabitants of Puerto Rico on one sole government entity without any accountability, oversight,
participation, advise, and consent from the Plaintiffsand the inhabitants of Puerto Rico.

13. Considering such violations of the due processright provisionsof the Constitution of the
USA, as far as the rights of the Plaintiffs and the inhabitants of Puerto Rico are concerned, the

FOMB as conceived and created by Congress pursuant to PROMESA should be declared
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unconstitutional, null and void, just as any and all acts undertaken by the FOMB ever since it was
congtituted. Thus, the creation of the FOMB should be declared unconstitutional, and the
implementation of any and all fiscal plans approved by the FOMB, just asany of its acts should be
declared null and void, and the proceedings under PROMESA should be stayed.

14. Accordingly, it is respectfully requested from the Court to declare so through the
corresponding judgment, and to order the members of the Board, the Board itself and al of its
contractorsto return to the Government of Puerto Rico any and al monies paid by the Government
of Puerto Rico pursuant to theterms of the PROMESA Act, and to order the Government of the USA
to account for and pay to the Government of Puerto Rico any sums of money used by the FOMB
and/or its contractors that are not returned inasmuch as it must respond for the enactment and

imposition over the People of Puerto Rico of an illegal and unconstitutional act.

D. FOURTH CAUSE OF ACTION: THE TERMINATION OF TWO
OF THEMEMBERSOF THE BOARD DUE TO CONFLICTSOF
INTEREST AND THE URGENT NEED FOR AN INTEGRAL,
LEGAL AND FORENSIC AUDIT OF THE PUBLIC DEBT

1. The Plaintiffs reassert each and every one of the allegations set forth above.

2. The FOMB, established under section 101 of PROMESA, does not only have astatutory
duty to represent the debtor under section 315, but it setsforth a mandate under the statute that is
unavoidably intertwined with the ultimatelegis ative purpose of PROMESA, whichis, or should be,
to bring about the economic “ stability of Puerto Rico”.

3. Moreover, PROMESA Section 104(o) authorizes the FOMB to "investigate the
disclosure and selling practices in connection with the purchase of bondsissued by [Puerto Rico

and itsinstrumentalities] for or on behalf of any retail investorsincludingany under representation
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of risk for suchinvestors and any relationshipsor conflicts of interest maintained by such broker,
dealer, or investment advisor ... as provided in applicablelaws and regulations’;... See section
104(0).

4. The Plaintiffs believe that the statutory duty to represent the debtor and to bring about
economic stability to the debtor includes the fiduciary duty to investigate the practices set forth in
section 104(a) to ascertain the validity of the public debt that the creditors want to get paid.

5. Notwithstanding that authority and the fiduciary duty as representative of the Debtor, it
was not until May 26th 2017, almost one year after PROMESA was approved, that the FOMB
finaly adopted the "Procedures Adopted by the Financial Oversight and Management Board for
Puerto Ricofor Conducting Investigations Pursuant to the Puerto Rico Oversight, Management,
and Economic Stability Act".

6. Notwithstanding the authorization and duty to investigate the debt of the Government of
Puerto Rico under PROMESA, including the pursuit of legal and forensic audits, it wasnot until
August 2, 2017, that ismorethan ayear after PROMESA was approved, that the FOMB expressed
itswillingnessto “investigate” the lending practicesthat brought the Government of Puerto Ricoto
thefiscal crisisinwhich it isat the present time. However, on March 13, 2017, before pursuing that
investigation, the FOMB certified the first Commonwealth’'s revised fiscal plan alocating the
payment of the public debt without verifying its legality and without having undertaken the
corresponding public audit or investigation. Furthermore, thefiscal plan was approved without the
Government of Puerto Rico having prepared and published afinancial statement for the period 2015-
2016. In fact, the Government of Puerto Rico hasfailed to prepare and publish afinancial statement

since the year 2014.
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7. Despite the willingness of the FOMB to accept in August 2, 2017 to “investigate” the
lending practices of the Government of Puerto Rico, prior to that the Chairman of the FOMB, José
Carrion 111, has expressed publicly through Puerto Rico’s press that such legal and forensic audit
was not necessary, that it was a waste of time and that attempts to audit the public debt of the
government of Puerto Rico was an issue of left wingers.

8. Furthermore, the FOMB and the Government of Puerto Rico have continuously failed or
refused to perform the legal and forensic audit of the public debt on the basis of baseless,
unfounded, and meritless reasons.

9. Moreover, despite the fact that Puerto Rico’s legislature had created a Commission to
pursuethelegal and forensic audit of the public debt of Puerto Ricoin July 2015%, that the members
of the Commission weredesignated inthe summer of 2016 and that the members of the Commission
prepared two preliminary reports, Governor Rossell6, soon after becoming Governor, removed the
members of the Commission from their positions. Three of them pursued injunctive relief and on
April 6,2017, the Superior Court of Puerto Rico, San Juan Part, issued ajudgment reinstating them
as members of the Commission insofar the action by the Governor wasillegal and unconstitutional .

10. Soon thereafter the Legidative Assembly of Puerto Rico, controlled by the Governor’s
political party, approved a law pursuant to which the statute that created the Commission was
derogated, legidation that was thereafter signed by Governor Rosselld, derailing the efforts
undertaken at that timeto pursuethe legal and forensic audit of the public debt. Such actionwas an

obvious recognition that the existing government of Puerto Rico has no interest or concern over the

"That was the Puerto Rico Commission for the Comprehensive Audit of the Public Credit
(the Commission) which was created by Law 97 of 2015.
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legality of the public debt and the transparency with which public affairs should be managed and
were managed by prior governors of Puerto Rico, cabinet members, heads of the Government
Development Bank and the legislative assembly of Puerto Rico.

11. The Government of Puerto Rico has neglected the obligation to undertake such audit
despitethefact that it ispart of thefiduciary duty of the Governor of Puerto Rico and of the Secretary
of Justice of Puerto Rico and despite the fact that Section 413 of PROMESA, entitled
DETERMINATION ON DEBT, recognized the existence of the Commission created by Puerto
Rico’s legidature in 2015 , which no longer exist as a result of the decision of the existing
government to terminate it.

12. Thereafter, the Government of Puerto Rico has not undertaken any actionto pursuealegal
and forensic audit of the public debt of the Government.

13. Meanwhile, despite the fact that the FOMB is supposed to execute its duties and
responsibilities ethically, without the appearance of impropriety, well aware of thefiscal limitations
of the Government of Puerto Rico, and without conflicts of interests, it hired an Executive Director
for ayearly salary of $625,000.00, whichis ayearly salary substantially greater than the salary of the
President of the USA which amountsto $400,000.00. Considering that pursuant to PROMESA the
Government of Puerto Rico must pay that salary, and the financial strains of the government and its
debt crisis, the contracting of the Executive Director under such terms by the FOMB, is
unconscionable, unethical, andimproper, andin open disregard with the purposesand FOM Bjectives
that PROMESA purportsto have.

14.  The undertaking of a complete legal and forensic audit of the public debt of the

government of Puerto Rico is essentia to unravel the truth behind the public debt of Puerto Rico to
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ascertain how muchislegally owed and to ascertain which individuals, private entities, and insurers
should be held liable for any illegal financing brokered and provided to Puerto Rico.

15. Despite the importance of pursuing such audit, and despite the fact that the FOMB is
supposed to execute its duties and responsibilities ethically, without the appearance of impropriety,
and without conflicts of interests, even though the FOMB, as aresult of public opinion pressures,
decided to engage in an investigation regarding the public debt of the government of Puerto Rico,
instead of pursuing as part of its fiduciary duties as a representative of Puerto Rico a stay in the
PROMESA court proceedings until that investigation is undertaken and the truth about the legality
of the debt is discovered, it is pursuing a path contrary to that duty.

16. Aspart of areckless disregard with its fiduciary duties and as an example of alack of
commitment to any transparency, the FOMB isallowing the proceeding with negotiationswith bond
holders and among creditors, and with the consideration and adoption of fiscal plans for the
government of Puerto Rico and some of its public entities, the pursuit of further austerity measures
over theresidentsof Puerto Rico, and the consideration of selling or transferring to the private sector
important assets and essentia services of the government and the People of Puerto Rico, without
ascertaining thelegality of the public debt and theliabilitiesof third partiesfor any and all illegal acts
intheissuance and sal e of that public debt. Inthe meantime, two of the members of the FOMB have
enormous conflicts of interests that should bar them from holding any positions in the FOMB.

17.  Asevidence of the serious conflicts between the FOMB and two of itsmembers, one
of the financial entities that has formed part of the process pursuant to which the government of

Puerto Rico reached the seventy two billion dollar debt level, Santander Securities, has served as
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abond underwriter of the Commonwealth of Puerto Rico and itsinstrumentalitiesissuing part of the
public debt.

18.  Santander Securities performed underwriting and other servicesfor the
Commonwealth and its subdivisions and organizations in connection with the issuance of billions
of dollars of securities, including bond issuances for the Puerto Rico Sales Tax Financing
Corporation (“COFINA”) and the Government Development Bank for Puerto Rico (“*GDB”).
Santander Asset Management al so acted as an investment advisor to certain public corporations. In
addition, Santander Asset Management managed mutual funds established pursuant to Puerto Rico
law and exempt from the provisions of the Investment Company Act of 1940.

19. While Santander entities have provided such services to the Government of Puerto
Rico, two of theindividualswho were appointed as members of the FOMB, Carlos Garcia and José
Ramon Gonzélez, have been related to both, Santander and the Government of Puerto Rico
throughout the relevant periods of time during which the public debt arose to $72 billion dollars.
Both have been Presidents of the Puerto Rico Government Development Bank, (GDB), the
government fiscal agent and financial advisor of the Commonwealth of Puerto Rico, and in other
instanceshavebeen top corporate executive officials of Santander Bank/Santander Securities, prior
to becoming Presidents of the GDB. Moreover, after presiding the GDB, they went back to work
for Santander. The fact that Santander has been afinancia entity that has been part of bond sales
of the Commonwealth of Puerto Rico or of other government entities of the Commonwealth, that
form part of the existing public debt of Puerto Rico, cannot be understated nor disregarded asfar as

the conflict of interests that it reveals with respect to the participation of Garciaand Gonzélez.
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20. The conflict of interest is of such nature, that regardless if the Court decides not to
declare unconstitutional the imposition of the FOMB over Puerto Rico and its government, both
members of the Board, Gonzalez and Garcia, should be removed from the FOMB immediately.
Otherwise, their participation in the FOMB would constitute a violation of the Due Process rights

of the residents of Puerto Rico, including the Plaintiffs. Seein that respect Caperton, etal.,v. A.T.

Massey Coal Co., Inc., supra.

21. Asfar asthe need to pursuethelegal and forensic audit of the public debt is concerned,
the lack of transparency, existing conflicts of interests, appearances of impropriety, and refusal
and/or lack of affirmative action by the FOMB to perform an integral, legal and forensic audit of
the debt, is indefensibleto the point of breaching the fiduciary and representative duty that the
FOMB iscalled uponto perform pursuant toitsduties under Section 315 and specifically under sub-
section (b)3 of PROMESA.

22. TheFOMB hasbroad powers of budgetary and financial supervision and theultimate
control over Puerto Rico and its instrumentalities in that respect. Such broad authority within
PROMESA's statutory mission, explicitly and implicitly carries a fiduciary duty to manage the
present and future economic stability of Puerto Rico with the utmost diligence, thoroughness, and
equity. Such fiduciary duty cannot be accomplished without an updated certified audited financia
statement, and an independent integral, legal, and forensic audit.

23. Why does the FOMB persists in commencing an economic stabilization plan with afive
year fiscal planincorporating apriori the allocation of the service/payment of adebt that hasnot even
been first and foremost, legally verified and audited isincomprehensible, considering the analysis

and findings published so far by independent investigators and the Commission referred to above,
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that have pointed out aseriesof factsthat clearly provetheillegality of asubstantial part of thepublic
debt of Puerto Rico.

24. Infact, prior to engaging in any negotiation with any creditor and prior to submitting
itself to any adjudication proceduresregarding Puerto Rico”spublic debt, the FOMB hasthefiduciary
duty to proceed with that independent audit, not only to ascertain the real amount of the debt, if any,
but to go after those liable for any financing provided to the government of Puerto Rico that may be
illegal and accordingly null and void, who may then be liable for it. In fact, the Government of
Puerto Rico and the FOMB in its representative capacity have the fiduciary and legal duty to pursue
claimsfor breach of contract, failure to disclose, professional liability, errors and omissions, fraud,
RICO, among others, against those liable for pursuing illega issuance of public bonds by the
Government of Puerto Rico. But in order to consider the merits and viability of doing so, the FOMB
hasfailed to compel the corresponding legal discovery with respect to those financia transactions
andto perform the corresponding legal and forensic audit which will produce the evidence needed
to ascertain what part of the debt isillegal and which persons and entities are liable for thoseillegal
transactions.

25. The failure to undertake the independent legal and forensic audit while the FOMB
proceeds with fiscal plans and austerity measures that ultimately deprive the People of Puerto Rico
and the Plaintiffs of their proprietary, statutory, and constitutional rights and entitlements, including
rights under collective bargaining agreements, constitutesaviolation of the due processrights of the

Plaintiffs and of the People of Puerto Rico.

75



26. On the other hand the conflicts of interests, appearances of impropriety, lack of
transparency, and prejudiced postures of the FOMB, through its members, makes the FOMB
incapable and disqualifies it from proceeding with such independent legal and forensic audit.

27. Moreover, the potential payment of the all eged unprecedented amount of theaccumul ated
public debt, impacts the People of Puerto Rico and the U.S. persons livingin Puerto Rico, who may
be condemned to suffer grievous losses. Dozens of arbitration proceedings have been filed
successfully by bond holdersagainst their investment brokers, and othersmay potentially follow with
allegations of breach of fiduciary duty, breach of contracts, failureto disclose, professional liability,
errors and omissions, fraud, RICO violations, etc.

28.  Anindependent legal and forensic audit would have been completed by now if the
funds assigned by the Puerto Rican Legislature during the 2013-2017 term to the Commission
referred to above had been madeavailable. The preliminary questionsthat the Commissionintended
to answer where among other the following:

a) Has the Government of Puerto Rico violated the constitution's balanced budget
requirement by using debt to finance deficits?

b) Has the Government of Puerto Rico violated the constitutional debt limit?

¢) Doesthe Government of Puerto Rico'suse of "scoop and toss' practicesviolatethe
Consgtitution's prohibition against issuing notes lasting more than 30 years?

d) What effect did the Government’s use of Capital Appreciation Bonds have

on the total debt amount?

€) Did the Government’s, and or its advisors and underwriters, comply with relevant

U.S. Securities and Exchange Commission (SEC) laws concerning disclosure?
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f) At what point did the debt stop being productive and contributing to economic
growth?

g) Who may be liable for any of the illegal practices including the professionals,
financial entities, and government official swho participated in those transactionsand
who knew or should have known that the transactions were illegal and/or that the
debt as incurred could not be paid by the Government of Puerto Rico given its
financial constraints?

29. The FOMB is the entity which essentially has the ultimate control and decision
making authority over the Puerto Rican finances, and consequently, directly or indirectly controlsthe
present and future economic development of Puerto Rico. Such broad control and executory
judgement and power, parallels [and may in instances exceed] executive and legidlative authority
which ultimately impactsthejudicial consideration of thisunprecedented case by thissingular Title
[1l court.

30. Hence, the approval of a series of 5 year fiscal plans which can result in massive
emigration, imminent danger of suffering grievous losses, and which includes severe austerity
measures to allocate and make viable the service/payments and ultimately to restructure the public
debt which has not been even audited nor its legality validated, is not prima facie fiduciary
compliant. Neither doesit comply with the constitutional principle of due process of law under the
5th Amendment and under section 1 of the 14th Amendment of the Constitution of the USA to the
extent FOMB is a Puerto Rico and not afederal entity.

31. The FOMB in its statutory capacity has the potentially conflicting duties and

authorities to ultimately control, (over and beyond elected Puerto Rico government officials
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decisions) and to legally represent Puerto Rico, thus creating multiple fiduciary duties and requiring
the strictest adherence to a substantive and procedural application of due process of law. Without
pretending to exhaust all the legal angles of constitutional analysis that this singular situation
presents, it may be argued that the FOMB, by the statutory definition of its duties and the authority
vested upon it, has to determine when and what to investigate, supervise, adjudicate/resolve/decide
the approva or disapproval of fiscal plans and restructuring of the public debt, rescind/veto
legislation as it may determine to be necessary, and to decide if, when and how to represent the
debtor in Title 111 proceedings.

32. Such broad concentration of functions and authority, consolidated in the FOMB, which
ultimately deprivesthecitizensindividually and collectively of their property, representsprimafacie
aconflict of interest that violates the procedural and substantive due process of law of the People of
Puerto Rico and of the Plaintiffs.

33. Section 2 of Article V1 of the Constitution of the Commonwealth of Puerto Rico provides
that direct obligations of the Commonwealth evidenced by full faith and credit bonds or notes may
not beissued if the amount of the principal of and interest on such bonds and notes and on all such
bonds and notesthereforeissued which are payablein any fiscal year, together with any amount paid
by the Commonwealth in thefiscal year preceding thefiscal year, and together with any amount paid
by the Commonwealth in the fiscal year preceding the fiscal year of such proposed issuance on
account of bonds or notes guaranteed by the Commonwealth, exceeds 15 percent of the average
annual revenuesraised under the provisionsof Commonwealth legislation and deposited into

the Treasury internal revenues in the two fiscal years preceding the fiscal year of such
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proposed issuance. Emphasis added. Wherefore, any public debt issued exceeding the restrictions
imposed by the Constitution of the Commonwealth of Puerto Rico, must be declared null and void.

34. The U.S. Supreme Court hassaid in Buchanan v. Litchfield, 102 U. S. 278 (1880) and in

Litchfield v. Ballou; 114U.S.190 (1885), that borrowing above a debt ceiling may allow the issuer

todeclarethedebt invalid and, therefore, unpayable. InNortonv. Shelby County 118 U.S. 425 (1886)

the U.S. Supreme Court affirmed that; “An unconstitutional act is not law; it confers no rights; it
imposes no duties; affords no protection; it creates no office; it is in legal contemplation, as
inoperative as though it had never been passed.”

35. Given the constitutional rights residents of Puerto Rico have, including the Plaintiffs,
Congress cannot create agovernment structure over the government of Puerto Rico and theresidents
of Puerto Rico that has the power to restructure the payment of the public debt of Puerto Rico
through negotiation and/or the reorganization of the fiscal affairs of Puerto Rico pursuant to which
it may and has deprived the People of Puerto Rico of their liberty and property without undertaking
beforehand an independent forensic and lega audit of the public debt of Puerto Rico. The
determination of itslegality and the pursuit of thoseliablefor any illegal transactions undertakenin
violation of any laws and fiduciary duties and against the public interests of the government and the
people of Puerto Rico is of utmost importance and must be the primary action that should be
undertaken prior to the adoption of any fiscal plans, debt determinations, and debt adjustments.
Otherwise, the establishment of alegal framework to pay the public debt would be aviolation of the
due process of law and accordingly in violation of the Fifth Amendment of the Constitution of the

USA. . Tothe extent the FOMB represents the People of Puerto Rico, it hasafiduciary duty in that
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respect and to the extent it failsto allow the audit it violates that duty, moreover if part or thetotality
of the public debt is unconstitutional and/or illegal.

36. Notwithstanding the power of Congress to approve al needy rules and regulations over
the territories of the United States, Congress cannot, given the constitutional rights residents of
Puerto Rico have, impose on the people of Puerto Rico any fiscal plans, debt restructuring, and/or
public debt payment process that may deprive the people of Puerto Rico of their liberty and property
without undertaking beforehand an independent forensic and legal audit of the public debt to
determine its legality and to pursue any of those liable for any illegal transactions undertaken in
violation of any laws and fiduciary duties against the public interests of the government and the
Peopleof Puerto Rico. Otherwise, the establishment of that legal framework to establishfiscal plans
and to restructure or pay the public debt would be a violation of the due process of law and
accordingly in violation of the Fifth Amendment of the Constitution of the USA.

37. The Board, as designated and empowered cannot undertake such audit because through
itsChairman it hasalready expressed its opposition to do so, and because membersof the Board that
haveworked for financial and/or banking entities and/or Government entitiesthat formed part of the
sale of the government bonds that created the public debt of the Government of Puerto Rico.
Accordingly, they had and/or have astakein the public debt controversy, having aconflict of interest
that bars them from participating in any way in the audit process. Otherwise, that would be a
violation of the due process of law referred to above inasmuch asthe audit, that could have an effect
over the liberty and property rights referred to above, would not be the product of a fair and

independent process duly protected against ethical violations and conflicts of interests.
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38. Notwithstanding the opposition expressed by José Carrion to the audit of the public debt,
the need to proceed with it was finaly acknowledged and admitted by the FOMB as per its
determinations in the meeting held on August 4, 2017, that is, more than eight months after the
appointment of its members.

39. Given the conflicts of interests within the FOMB referred to herein, the appearance of
impropriety of its actions, the partiality expressed against an independent legal and forensic audit,
and the lack of transparency in which it has conducted its affairs in open disregard to the needs and
democratic aspirations of the People of Puerto Rico, the FOMB should be disgualified from
engaging or contracting such audit.

40. Accordingly, it is respectfully requested from the Court to stay the process pursuant to
which any negotiations regarding the payment and/or restructuring of the public debt or the
adjudication thereof isundertaken, until such audit takes place, and to providefor aprocess pursuant
to which that audit will be fairly conducted with the full and fair representation of the People of
Puerto Rico.

41. The audit should be as wide in scope as possible with enough resources to be able to
examine and evaluate not only any and all contracts for the issuance of Puerto Rico government
bonds, the use of the money borrowed, the programs and projects undertaken with those funds, any
and al legal, accounting and financial matters pertaining to any and all transactions and the
socioeconomic, financial, and environmental impact of theuse of thefundsfromfiscal year 1972-73.

42. Those appointed to proceed with the audit, appointments that should be made with the
greatest degree of participation of the residents of Puerto Rico and outside the bounds of partisan

politics, should be allowed to establish the method of the audit and should have accessto any and all
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documents, without thismeaning alimitation, not only regarding the particular transactions but also
those that served as basis to justify the transactions and the socioeconomic, financial, and technical
viability of the transactions.

43. Given the series of conflicts of interests and the lack of transparency with which the
FOMB and the Government of Puerto Rico has acted on this matter, due regard should be given to
the fact that the persons who would pursue the audit should be part of a citizens committee and that
as part of the designation of its members participants of the public interests should be considered
taking into account the widest array of sectors of Puerto Rico’s society and of Puerto Rico’s
academia as far asits universities are concerned, in particular in the areas of economics, finance,
public administration, statistics, and constitutional law in addition to participation from the labor
sector, Puerto Rico’s small business sector, and the cooperative and credit union sector.

44. Thedisregard of such task, would only leave any malfeasance in the issuance of Puerto
Rico’s public debt and the use of such funds unpunished, and would leave bond holders and in
particular not theinstitutional ones, that istheindividual ones, and those who may suffer cutsinthe
value of their bonds without recourse in light of the state of Puerto Rico’s economy and the
prospects of not being able to collect from their good faith investments. Such disregard would aso
leavethewrongdoers freeto enjoy the benefits of their actionsand to roam all over thefinancial and
commercia world without assuming any liability and ready to continue pursuing such conducts and

practices when opportunity knocks on their doors.

E. FIFTH CAUSE OF ACTION: THE OBLIGATION OF THE
GOVERNMENT OF USA TO ASSUME ITSRESPONSIBILITY
FOR THE VIOLATION OF THE HUMAN, CIVIL AND
CONSTITUTIONAL RIGHTSOF THE PLAINTIFFSAND THE
PEOPLE OF PUERTO RICO AND FOR THE PUBLIC DEBT
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1. The Plaintiffs reassert each and every one of the alegations set forth above.

2. The ultimate purpose of PROMESA, and accordingly, the intent of Congress, isto
provide for the financia stability, economic devel opment, restructuring of the public debt, and the
creation of the proper economic conditionsto allow Puerto Rico to have accessto financial markets.

3. Aspart of that ultimate purpose, the FOMB is pursuing the adoption of a series of fiscal
plans by the government of the Commonwealth of Puerto Rico and by the promotion of a series of
development projects to be undertaken in Puerto Rico with complete disregard of the democratic
participation by the People of Puerto Rico.

4. As set forth before, the USA is a party to the Charter of the United Nations.

5. Aspart of being aparty to that Treaty the USA made acommitment to promotethrough
the United Nations with a view to the creation of conditions of stability and well being
necessary for peaceful and friendly relationsamong nationsbased on respect for theprinciple
of equal rights and self determination of peoples, universal respect for and observance of
human rights and fundamental freedomsfor all and to develop self government, to take due
account of the political aspirations of the peoples, and to assist them in the progressive
development of their free political institutions, according to the particular circumstances of
each territory and its peoples and their varying stages of advancement.

6. The objectives of PROMESA cannot be pursued and achieved in open disregard of the
obligations assumed by the USA by adopting the Charter of the United Nations, and in fact, those
obligations and in particular the ones pertaining to the stability, well being of the people of Puerto

Rico based on the principle of equal rights and self determination and universal respect for and
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observanceof human rightsand fundamental freedomsfor all and to develop self gover nment,
to take due account of the political aspirations of the peoples.

7. For 119 years the USA has failed to comply with those obligations that are embedded in
the Declaration of Independence and therevolutionary history of thethirteen colonies, and certainly
it has failed to comply with them since 1945 when the United Nations was created.

8. As set forth above, the government of the USA in violation of its Declaration of
Independence, of its Constitution, and in violation of the United States Charter and the Universal
Declaration of Human Rights of the United Nations, has deprived the People of Puerto Rico,
including the Plaintiffs of the right to exercise their self determination.

9. Infact, at al relevant times and ever since the end of the Spanish American War in 1898
has exercised complete control over Puerto Rico’s political and socio economic system, but for
menial powers delegated over local matters on a step by step basis since the year 1900.

10. Moreover, the US government has enjoyed that control aiding and abetting the
overwhelming majority of the politicians of Puerto Rico who have achieved any level of political
power at the municipal, legidative and executive levels of the Government of Puerto Rico in
particular after 1948, and consequentially their executive and judicial appointees have been and are
individuals who have favored in one way or another the colonial relationship between Puerto Rico
and the USA.

11. In the meantime, those same politicians have reaped the benefits of what they earn as
government employees and as bureaucrats who control the government budget that include billions

of dollarsreceived every year from the government of the USA.



12. Atal relevant timesthe government of the USA has known such circumstances and has
also known the way the loca governments of Puerto Rico have mismanaged the public
administration of Puerto Rico.

13. Yet, despite the power that the USA has had over Puerto Rico, but for the prosecution
of some government bureaucrats and political leaders in federa court, it has ignored that state of
affairs, and its obligations over Puerto Rico pursuant to the Charter of the United Nations and the
principles of its Declaration of Independence pursuant to which its Republic is supposed to stand.

14. That omission and the commission of the crime of colonialism, which is a crime in
international law, must and should have consequences, including the payment of reparations to the
People of Puerto Rico, which should be subject to another case or forum.

15. Nonetheless, in this case it has to have consequences with respect to the public debt.
After al, Puerto Rico has beenits colony, and asits colony, its public debt hasto be part of the debt
of the USA, and in 1917 the USA imposed on Puerto Rico the citizenship of the USA, without the
People of Puerto Rico having asked for it, and being a citizen of anation must have a content and a
meaning as far as the civil and constitutional rights of a person are concerned.

16. Congress does not have the constitutional power to shield the government of the USA
from any claims by any juridical or natural person without due process of law. Such power would
be not only unconscionable, but aso tyrannical and contrary to the spirit of the Declaration of
Independence of the USA. If the government”s power come from its people, the government cannot
exerciseits power to deprivethe peoplefrom theright to assert actions agai nst the government when

the rights of the people are violated by the government.
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17. Moreover, the exercise of such power violates the Constitution and in particular the due
process rights set forth in the Fifth Amendment of the Constitution of the USA. Furthermore, the
exercise of such power violates the First Amendment right of the People to freely speak, to
peaceably assemble, and to petition the Government for a redress of grievances. Emphasis
added.

18. Accordingly, and regardliess of the provisions of section 201 of PROMESA, which as
far asshielding the Government of the USA from any liability the Plaintiffsassert isunconstitutional
for the reasons set forth in this Adversary Complaint, it isrespectfully requested from the Court to
include the Government of the USA asaparty inthiscase, not only to assume aposition with respect
tothe constitutional claimsmade by the Plaintiffs, but also to answer theallegations of thecomplaint,
and to assume any and all constitutional and legal liabilitiesit should be compelled to assume over
the public debt of the Government of Puerto Rico and theillegal and unconstitutional imposition of
the FOMB over the Plaintiffs, Puerto Rico, and its residents. Those liabilities include the
responsibility of adoptingany and all needy rules and regulationsthat must be undertaken equitably
to promotethe aspirations of the People of Puerto Rico, their right to self government, well being and
progressive and democratic development and in compliance with the constitutional and legal

principles set forth herein.®

8See in that respect Acevedo-Vil4, supra, note 7, and the argument he sets forth regarding
how to the extent the USA wantsto exercise plenary powers over Puerto Rico and hasdone so since
1898, it has a plenary responsibility over Puerto Rico. See also Medina-Fuentes, La deuda odiosa
y la descolonizacion de Puerto Rico (2018), (The Odious Debt and the Decolonization of Puerto
Rico).
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F. SIXTH CAUSE OF ACTION: THE LIMITATIONSOF THE
POWEROFTHEFOMBAND THE GOVERNMENT OF PUERTO
RICO TO DISPOSE OF OR SELL PREPA AND THE ULTRA VIRES

INTERVENTION WITH THE ESSENTIAL AUTONOMY OF THE
UNIVERSITY OF PUERTO RICO

1. The Plaintiffs reassert each and every one of the allegations set forth above.

2. By the second half of the twentieth century, the access to electrical energy became an
essential need for homes, agricultural productioninanindustrial basis, commercial businesses, and
manufacturing processes in Puerto Rico.

3. Moreover, the enjoyment and use of electrical energy isnot only an essential service, not
acknowledged yet by the FOMB under PROMESA nor by the Government of Puerto Rico as of the
filing of this Adversary Complaint, but as part of any source of energy in earth, the accessto it isa
human right. That isso regardless of the industrial applications necessary to turn sunlight, wind,
water, gas, waste, and/or hydrocarbonsinto electrical energy for its subsequent distribution. As part
of any source of energy in earth, theaccesstoit isahuman right, and human rights cannot be subject
to privatization and/or control for the profit of any particular interests.

4. Natura resources needed for the enjoyment of the right to life, liberty, and the pursuit
of happiness cannot be subject to privatization and/or control for the profit of any particul ar interests
without any public regulation to guarantee the access and enjoyment of those rights equitably, fairly
and with due regard to the right we should al have to life, liberty, the pursuit of happiness, in
addition to theright to due process of law, in the context of a democratic society.

5. The PREPA was created in the year 1941 as part of apublic policy and the objective of
providing electrical energy to the People of Puerto Rico at reasonable costs and fostering the

economic development of Puerto Rico. See Puerto Rico Act 83 of May 2, 1941, as amended.
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6. The FOMB, as part of the policies and agendas, intends to pursue the sale and/or
privatization of assets of the Commonwealth of Puerto Rico like the PREPA to allegedly promote
the economic growth and development of Puerto Rico. It haspublicly informed and anticipated so.

7. Likewise, the Government of Puerto Rico also intendsto do so, and it has submitted to the
legislative assembly a bill to proceed with such sale.  That intention was announced by Governor
Rossell6 through a ten minute public speech he made on Monday, January 22, 2018.

8. The plans to sell PREPA as announced by Governor Rossellé go hand in hand with the
policies of the FOMB with respect to the economic development, fiscal and budgetary plans and
austerity measuresthe FOMB intendsto recommend and pursue and has recommended and pursued.

9. Notwithstanding such intentions by the FOMB and the Government of Puerto Rico, the
Constitution of Puerto Rico providesin section 19 of Article IV, that it shall be the public policy
of the Commonwealth of Puerto Rico the conservation of its natural resources just as the
greatest development and use of them for the general benefit of the community. Emphasis
added. Any sourceof energy, including solar, wind, water, waste and the production thereof through
gas or any other source of energy is a natural resource, that as part of that constitutional mandate
cannot be used but for the general benefit of the community and that community is the People and
theresidents of Puerto Rico.

10. Moreover, the Constitution of Puerto Rico, as approved by Congress, providesin its
foreword that the democratic system isfundamental for the life of the Puerto Rican community, and
that it isunderstood by democratic system a system wherethewill of the peopleisthe source of the
political power, where the political power is subordinate to the rights of men and women and where

the free participation of the citizen in collective decisionsis assured.
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11. As set forth above, the FOMB was created by Congress without any democratic
participation from the People of Puerto Rico and without any accountability to the People of Puerto
Rico. Giventhemoral, ethical, human, political, and socioeconomic rightsthat the Plaintiffsand the
People of Puerto Rico have, and given the democratic principles set forth in Puerto Rico’s
Constitution and the public policy over its natural resources set forth therein, to the extent the Court
decides that the creation of the FOMB by Congress is a valid exercise of political authority, it is
requested from the Court to bar the FOMB from pursuing any policy to dispose of any essential
services and/or natural resources and specifically PREPA, enjoyed by the People of Puerto Rico,
through the Government of Puerto Rico and its public corporations, without accounting for the
democratic will and participation from the People of Puerto Rico.

12. The deprivation of that accountability and democratic process on behalf and for the
benefit of the People of Puerto Rico would contributeto the lack of transparency, the violation of the
due processrightsreferred to above, and thelack of participation by thepublicinall of thedecisions
being undertaken by the Government of Puerto Rico and the FOMB regarding the adoption of fiscal
plans, budgets, public policies, laws, and regulations, that werenot even part of thepolitical platform
of the actual ruling party in Puerto Rico.

13. Furthermore, the political platform on the basis of which Governor Rossell6 ran to
become Governor of Puerto Rico did not make any reference to the fact that his government was
going to pursue the sale of PREPA.

14. Moreover, Governor Rossell6 was el ected by just 41.80% of the peoplewho voted inthe
election (660,510 votes), and if the number of votersthat were enrolled and had theright to vote that

day were considered to determine the amount of democratic support for his candidacy, the
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percentage drops to 23%. Datafrom the Electoral Commission of the Commonwealth of Puerto
Rico. Thus, the Government does not have a mandate to pursue the sale of PREPA.

15. Moreover, the Court must contrast the amount of votes obtained by the candidate of
Rosseall6’s party for governor of Puerto Rico in the years 2008 and 2012 (1,025,965 and 884,775
respectively) with the amount of votes Rossell6 obtained to see how the support of his party and its
policieshasbeen dwindling. Datafromthe Electoral Commission of the Commonwealth of Puerto
Rico.

16. Governor Rossell6 hasto comply with the Constitution of Puerto Rico, Constitution he
swore to abide by on January 2, 2017 when he took the oath of office.

17. Consideringwhat the Constitution provideswith respect to thedemocratic principlesthat
the Peopl e of Puerto Rico choseto adopt aspart of their Constitutionin 1952, aConstitution that was
approved in order to come in effect by Congress, and accordingly is an Act of Congress, and
considering the circumstances under which Governor Rossell6 was elected and has been governing
since January 2, 2017, to alow his government to pursue the sale of PREPA without any
transparency, accountability, and the participation by the People of Puerto Rico and the Plaintiffs,
two of which arelabor unionsin PREPA and oneisan association of retired employees and pension
beneficiaries of PREPA, would be aviolation of the freedom of expression rights of the People of
Puerto Rico and of the Plaintiffs under the First Amendment, and under the Fifth Amendment of the
Congtitution of the USA, to the extent that sale would be a disposition of an asset of the People of
Puerto Rico without due process of law. Likewise it would be a violation of the equivalent
provisions of the Constitution of Puerto Rico (sections 2, 4 and 7 of Article I1) and of the other

provisions of Puerto Rico’s Constitution set forth above.
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18. Moreso, to allow the sale of PREPA completely or in part, without the scrutiny requested
by the Plaintiffs would be unconscionable considering not only the existing socioeconomic
circumstances of Puerto Rico, but also the way its population is subject to certain limitations as far
as the production and distribution of energy is concerned.

19. Puerto Ricoisanisland geographically located far from any continental land. Given such
circumstance, thereisno feasible economical or political possibility for its inhabitantsto connect
with another grid or energy generation system. Thus, the People of Puerto Rico are subject to
whoever produces and distributes el ectrical energy in the island to be able to receive such essential
service, servicethat if itisprovided by aprivate entity, it grantsthat entity avirtual monopoly power
over that production and distribution, in particular if such economic power is unfettered and subject
to no regulation.

20. To grant such control to any entity in the private sector would further place the
population of Puerto Rico and all the components of its economy and of its government at the
municipal and national levelsto depend entirely and for the foreseeable future on the control of
that essential service by an entity whose main concern will be profit.

21. Considering such circumstances, the intangible assets of PREPA, and in particular the
control over the market within anisland in which the population does not have any plausible choices
for electrical energy generation and distribution, far outweighthevalueof itstangibleassets which
after Irmaand Maria have been at least greatly damaged , diminishing significantly itsmarket value.

22. Inlight of such circumstances, the act of privatization or sale of the right to exploit the
electrical energy needs of the People of Puerto Rico in open disregard to the socioeconomic and

political circumstancesin which Puerto Rico is as set forth in this Adversary Complaint would be
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absolutely unconscionable and as such null and void. It is aso unconscionable to the extent the
intangible assets of PREPA and in particular the control over the market and the energy needs of the
popul ation cannot be subject to any form of appraisal.

23. Accordingly, the Plaintiffs contend that the proposed sale of the assets of PREPA
announced by the government should be strictly scrutinized by this specially appointed court and be
subject to the due process the Plaintiffs demand.

24. Furthermore, it isrespectfully requested from the Court to bar Governor Rossell6 from
pursuing the sale of PREPA or of any assets of the Government of Puerto Rico related to any of its
natural resources and/or essential services without pursuing a transparent, public, and meaningful
process pursuant to which the public, that is, the People of Puerto Rico, are duly and fully informed
asto what the government intends to do, and pursuant to which the Peopl e of Puerto Rico are given
ameaningful opportunity to expresstheir consent or dissent to what the government intendsto do.

25. Accordingly, it is respectfully requested from the Court to bar the FOMB and the
government of Puerto Rico from pursuing the sale of PREPA and to compell the FOMB and the
Government of Puerto Rico to provide for the corresponding participation by the People of Puerto
Rico prior to the execution of any sale of PREPA.

26. On the other hand, as set forth before, the FOMB was created by Congress without any
democratic participation from the Peopl e of Puerto Rico and without any accountability to the People
of Puerto Rico.

27. That lack of accountability has been lately highlitghted by the way PREPA, which is
under the jurisdiction of this Court as a bankrupt entity, has hired a new Executive Director at a

yearly salary of $450,000.00 plus benefits and incentives, as if there were no capable persons in
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Puerto Rico to occupy that position at areasonable salary. Such contract, by abankrupt entity under
Title Il of PROMESA, way above the salary of cabinet members of the government of the USA,
without any action on the part of the FOMB to scrutinize such appointment clearly shows the lack
of transparency with which the members of the FOM B have been exercising the oversight del egated
by Congress. Likewise, it aso shows the lack of transparency with which the members of the
Executive Board of PREPA, appointed by Defendant Ricardo Rossello-Nevares, and the
Government of Puerto Rico have been managing PREPA aspart of agrossmishandling and afailure
to comply with their fiduciary duties.

28. Moreover, such contract, precisely because PREPA is bankrupt and because of the
amount of money the appointed Executive Director will be paid, is unconscionable, and given the
omissions and violation of fiduciary duties by the FOMB, PREPA"s Board of Directors, and the
Government of Puerto Rico should be scrutinized and voided by this Court within the scope of the
power granted to this Court by the PROMESA Act.

29. Furthermore, on the basis of the facts set forth herein, and precisely because of the lack
of transparency, accountability, and violation of fiduciary dutiesreferred to above by the FOMB, the
Board of Directors of PREPA, and the Government of Puerto Rico, it isrespectfully requested from
the Court to bar the FOMB and the government of Puerto Rico from pursuing the sale of PREPA and
to compel the FOMB and the Government of Puerto Rico to provide for the corresponding
participation by the People of Puerto Rico prior to the execution of any sale or disposition of the
assets of PREPA.

30. Similarly, the FOMB and the Government of Puerto Rico are intervening with another

one of the most valuable assets of Puerto Rico and the opportunity that the People of Puerto Rico
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have to overcome the present socio-economic crisis: the continued higher education and research
facilities provided by the University of Puerto Rico (hereinafter U.P.R.). The autonomy that the
U.P.R. hasby virtue of law isessentia to continue and strengthen the higher education that it offers.
Arbitrarily increasing the tuition fees, reducing the operational budget and closing campuses by
means of animposed fiscal plan, to repay an uncertain and unaudited public debt, in grossdisregard
to the poverty level of approximately 50% of the population and a labor force participation in the
lows 40%, is unconscionable and beyond any just law and equity. But the conflict taking placeisnot
confined to higher tuition fees, reduced budget and closing college campuses, as it will intendedly
or unintendedly inflict damage on the U.P.R. by countering its prospects for growth and social
inclusion. It will result also, aswith PREPA and othersto come, in the FOM B proposi ng the popul ar
and erred improvised “solution” that when something in government is broken the only alternatives
are to throw it away, shut it down, or to privatize it in disregard to the duty to figure out what is
wrong and how it can befixed. The FOM B and the Government of Puerto Rico must be stopped from
illegaly weakening, breaking down, and selling one of the most valuable and preciousinstitutions
of Puerto Rico in detriment to the future of the People of Puerto Rico.

VI. PRAYER OF RELIEF

Wherefore it is respectfully requested from the Court:

1) Todeclaretheimposition of the FOMB over Puerto Rico by the US Congressasanillegal,
void, and unconstitutional action in violation of the Declaration of Independence of the USA, the
First, Fifth, and Fourteenth Amendment of the USA, the Charter of the United Nations, the
Declaration of Human Rights of the United Nations, and the International Covenant of Civil and

Political Rights;
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2) In the aternative, to the extent the Court denies the remedies set forth above, to remove
two of the members of the FOMB, José Ramon Gonzélez and Carlos Garcia, due to the conflicts of
interests they have that impede their participation in the FOMB, and as aresult of the fact that due
to those conflicts and given the powers of the FOMB, their participation in that Board constitutes a
violation of the due process of law;

3) To stay the adoption of any and all fiscal plansand any and all negotiations of the payment
and/or adjustment of the public debt of Puerto Rico until after an independent, integral, legal, and
forensic audit of such debt is undertaken to determine what part of the debt is actually illegal, and
so those persons and entities who are responsible for proceeding with theillegal sale of bonds be
held accountable for such transactions and liable for the consequences of such sales;

4) Toincludethe government of the USA asaparty to thiscaseto not only assumeaposition
with respect to the constitutional claims made by the Plaintiffs, but also to answer the allegations of
the complaint, and to assume any and al constitutional and legal liabilitiesit should be compelled
to assume over the public debt of the government of Puerto Rico and theillegal and unconstitutional
imposition of the FOMB over the Plaintiffs, Puerto Rico, and its residents; and

5) To bar the Government of Puerto Rico from disposing of the totality and/or part of the
Puerto Rico Electrical Power Authority without complying with the Constitution of Puerto Rico and
theright of the Plaintiffs and the People of Puerto Rico to participate in the decisions regarding the
preservation, management and disposition of its most important essential service and natura
resource, in addition to the water resources.

6) To provide any other remedy at equity and/or at law it may deem appropriate on the basis

of the facts and claims asserted herein.
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RESPECTFULLY SUBMITTED

In San Juan, Puerto Rico this 23 day of April, 2018.

S'ROBERTO O. MALDONADO NIEVES
ROBERTO O. MALDONADO NIEVES
U.S. 1d. 202209

C/7 N.E. #344, Suite 1-A

Esq. Franklin D. Roosevelt

San Juan, Puerto Rico 009

Tel.: 7823221 /] 792- 5622 Fax 273-7250
E-mail: romn1960@gmail.com
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